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NOW is the time to urge 
upon your member of Con- 
gress the necessity of favor- 
ing the Gaines Clean Money bill forthe 
more rapid redemption of mutilated 
currency and maintaining the cleanli- 
ness ofthecirculation. This billisnow 
pending before a Committee of the 
House, and will still pend there, unless 
that committee report it favorably. 
The bill is a good one. It has been 
carefully gone over and considered by 
several of the bankers’ associations, 
which have adopted resolutions urging 
its passage. It is a beneficial measure 
both for the banks and for the people 
and should be passed. We understand 
the members of the committee approve 
this measure, but their approval does 
not go to the extent of affirmative 
action, by favorable report. It would 
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seem to require some outside force to 
move the committee to makea report 
to Congress. If members of Congress 
can be induced, not only to favor this 
bill, but go before the committee and 
urge a favorable report, the bill will 
be reported. Therefore, now is the 
time to see orcommunicate with your 
member of Congress, with a view to 
his going before the House committee 
and urging a favorable report of this 
bill in the near future. 


The Court of Appeals 
of Kentucky, inacase 
which we publish in 
this number, wherein a bank presi- 
dent is held personally liable for per- 
mitting a certain customer to over- 
draw his account to the bank’s loss, 
renders an instructive opinion upon 
the law governing the personal re- 
sponsibility of bank officers, who. per- 
mit customers to overdraw their ac- 
counts, without authority from the 
proper governing body of the bank. 

The court says that the practice 
in a bank of allowing its customers 
to overdraw their accounts without 
prearranged security, is a matter at 
least to be determined by the gov- 
erning body of the bank, its board 
of directors, or, if the board sees 
proper to delegate that matter, and 
does delegate it to its president or 
cashier, then by those officers. But 
if the practice as a business course 
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is allowed by the bank at all, whether 
by direct action of its board of direc- 
tors, or whether by its cashier or presi- 
dent under the authority delegated to 
them by the board of directors, the 
propriety of allowing particular over- 
drafts is one that addresses itself to 
the business judgment and discretion 
of the officers having that matter in 
charge. If they act prudently and 
honestly, they will not be held respon- 
sible for losses that occurfrom it. On 
the other hand, if they allow the funds 
of the bank to be so appropriated 
by a customer or customers who are 
known to be insolvent, or whose assets 
or business would not justify a pru- 
dent person similarly situated to ex- 
tend them such credit, they will be 
liable to the bank as for a neglect of 
their duty, where loss results from it. 

The above is the court’s general 
statement of the law. In the par- 


ticular case before it, the president 
of a bank in Louisville, in receipt of 
a salary of $2,000 per annum, allow- 
ed his sontooverdrawalarge amount 
of money upon checks, against which 
there was no credit, without the knowl- 
edge of the board of directors, the son 


being insolvent. The board of direc- 
tors of this bank was an active board, 
the full board meeting once a month, 
and having an advisory committee 
which met regularly every morning 
at the bank at 11 o’clock, among 
other duties of which, was the exam- 
ining and passing upon all applica- 
tions to the bank for loans, and for 
discounts of notes and other paper to 
the bank. The president allowed his 
son to open business withthe bank by 
borrowing from it $2,000, evidenced 
by his personal, unsecured note for 
. that amount, placed to the credit of 
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a checking account. The note was 
not put on the application book nor 
laid before the advisory committee o: 
board of directors. With this start, 
and after this credit balance had been 
checked out, the son drew a series of 
overchecks which, when presented to 
the individual bookkeepers, were car- 
ried to the president, who directed 
their payment. Theestate ofthe presi- 
dent, who had died, is held personally 
liable, and certain matters of defense, 
set forth at length in the opinion, are 
not allowed to militate against that 
liability. ; 

The full opinion in this case will re 
pay perusal as showing what a bank 
officer, such as president or cashier, 
can, or cannot, do, with respect to 
allowing overdrafts, and escape per- 
sonal liability in the event of loss. 


Rights of The investing public 
Shareholders. will be interested in the 
decision upon the in- 

crease ofstock of the Continental Trust 
Co., published in our Trust Com- 
pany section in this number, denying 
the right of a shareholder in a cor- 
poration, upon an increase of stock 
at a figure above par, to purchase 
at par an amount of new shares, 
proportionate to his existing hold- 
ings, as against outside investors 
who offer the increased price. The 
decision, while rendered with refer- 
ence to the stock of a trust com- 
pany in New York, is equally appli- 
cable to stocks in other classes of 
corporations. The decision will re 
pay perusal as a very learned and 
able statement of the law governing 
the rights of shareholders in such 
cases. It does not pass upon the 
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question of a shareholder’s prior 
right to purchase new stock, as 
against an outsider, where the in- 
crease is at par, nor where the in- 
crease is above par, concerning his 
prior right of purchase at the in- 
creased price. These questions still 
remain to be settled. But the court 
does hold that, in the absence of 
statute, or charter provision, or cor- 
poration resolution, expressly con- 
ferring such right, the common law 
gives no vested right to the share- 
holder of a corporation, to purchase 
a proportionate amount of new stock 
at par, where the issue is at a figure 
above par, and outside purchasers 
stand ready to pay the increased 


price therefor. 


A bank had two custom- 
ers, one long on deposits, 
the other short on depos- 
its but long on notes, due the bank. 
Now, how could the bank unload 
those worthless notes, which it did 
not want, and acquire in their place, 
the ownership of those good depos- 
its which it did want. That was the 
financial problem. The owner of the 
deposits, being desirous of investing 
them, the solution was apparently 
easy. A loan, through the agency of 
the bank, to the maker of the notes; 
then the application of the money 
loaned—the deposits—to payment of 
the notes owned by the bank. No 
soonersaidthan done, But, asthere’s 
many a slip between cup and lip, so 
the bank, which essayed to finance 
this deal, made one serious blunder. 
Instead of having the borrower exe- 
cute a note directly to the lender, 
for the loan, it took a note, pay- 
able to itself; which it indorsed over 
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to the lender. Fatal mistake. The 
note, of course, was not paid at ma- 
turity. Then the holder looked to 
the bank as indorser to make good. 
Neither the argument that its cash- 
ier, in financing this transaction, 
acted for lender and not for bank, 
and that he had no authority to 
bind the bank, nor the contention 
that the bank conducted the trans- 
action without any consideration to 
itself, was of any avail. The court 
said that the cashier had authority 
to bind the bank by indorsement of 
its paper and if the indorsement was 
supported by a consideration the 
bank would be bound, and the jury 
said that the money the bank received 
by reason of this loan, with which 
it was enabled to satisfy the notes 
of the borrower owned by it, was a 
considerationforitsindorsement. So, 
after all, same old customer short 
on deposits, long on notes due the 
bank, but no longer the same, the 
other customer, long on deposits. 


Prior to the enactment 
of the Negotiable In- 
struments Law in the 
state of Kentucky, the 
judicial law, as developed by a line 
of decisions beginning in 1871, was 
to the effect that a check, of itself, 
was an assignment, as_ between 
drawer and payee, which bound the 
bank as soon as the check was pre- 
sented and payment demanded, ex- 
cept (not entirely consistent with 
the theory that the check was an 
assignment) the drawer had the 
right of countermand before the 
check was presented. 

In 1902 we made an extended 
examination of the Kentucky cases 
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upon the subject, and published the 
result in an article in the Journal 
for February of that year.* We 
thus summarized the cases: 

I. The drawing and delivering a 
check constitutes, at time of delivery, 
as between drawer and holder, an 
assignment to the holder of so much 
of the deposit to the credit of the 
drawer, then on deposit or subse- 
quently made, as the check calls for; 
and secures such deposit to him as 
against 

a. Creditor attaching deposit be- 
fore presentment of check but 
after its delivery. 

b. Assignee or receiver in bank- 
ruptcy of depositor taking as- 
sets before presentment, but 
after delivery of check. 

II. But as against the bank, such 
assignment is not perfected until 
presentment of the check and de- 
mand of payment. Before this, the 
checkholder’s rights against bank 
may be defeated by 

a. Withdrawal of funds by de- 
positor or upon his check to 
others 

b. Countermand of payment by 
depositor 

c. Death of depositor, 
to bank 

d. Bank’s own claim against 
depositor, accruing before pre- 
sentment. 

III. Where the deposit is sufficient 
at time of presentment and the 
checkholder’s right thereto has not, 
up to that time, been defeated by 
any of the matters above specified 
(a. b. c. d. of IL) his right to the 
deposit becomes perfect against the 
bank as well as against the check- 
drawer. 


*19 B. * J. 75. 


notified 
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IV. Where the bank refuses pay 
ment of a check to a holder having 
a perfected right thereto, it is liable 
to an action by the holder for the 
amount; and incurs, in addition to 
liability to the holder, a liability to 
the drawer for damaging his credit. 

With the enactment of the Negoti 
able Instruments Law in Kentucky, 
the propositions above stated as I, 
II, and III, based on the theory 
that a check is an assignment have 
been, for the most part, swept away, 
for the rule of the new law is as fol- 
lows: 

“‘A check of itself does not op- 
erate as an assignment of any 
part of the funds to the credit 
of the drawer with the bank, and 
the bank is not liable to the 
holder unless and until it accepts 
or certifies the check.” 

We publish a Kentucky decision in 
the present number involving a check 
transaction which antedates the pas- 
sage of the Negotiable Instruments 
Law in that state, wherein a man 
gave another his check, in payment 
of lumber, agreeing with him that he 
would deposit in bank, to meet the 
check, a draft on a party to whom 
he had sold the lumber with bill of 
lading attached. The payee forwarded 
the check to the bank for payment, 
and the bank advised that it would 
not discount the draft, but when col- 
lected, would credit the proceeds to 
the drawer’s account, stating that it 
held the check subject to advice. The 
payee replied, asking the bank to 
hold the check as against the draft, 
and asking for remittance upon pay- 
ment of the draft. The bank collect- 
ed the draft and placed the proceeds 
to the drawer’s credit, but failed to 
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honor the check and remit the pro- 
ceeds to the payee. In an action 
against the bank by the holder of 
the check, the court holds that the 
check, drawn against the draft with 
bill of lading attached, was an ap- 
propriation of a sufficient amount 
of the proceeds which might be realiz- 
ed from the collection of the draft, 
to pay the check for the purchase 
money, and the bank was liable to 
the holder of thecheck for the amount. 

The question arises, would the 
same decision have been rendered 
under the Negotiable Instruments 
Law? We think so. That law sim- 
ply provides that a check, of itself, 
is not an assignment; but where, as 
in a case like the present,in addition 
to the check, there is an agreement 
between drawer and payee that a 
specific fund—draft,with bill oflading, 
or its proceeds—shall be set apart 
and applied on the check, and the 
bank is advised of this agreement, 
and acknowledges receipt of the 
draft for the express purpose of 
taking up the check, these additional 
facts would operate as an assign- 
ment of the fund represented by the 
check, and make the bank liable to 
the holder thereof. 


The Indian Territory is 
to be added to the list 
of jurisdictions in which 
an unaccepted check, of itself, does 
not constitute an assignment to the 
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payee of the sum drawn for. See an- 
nouncement of the conclusions of the 
Court of Appeals of the Territory 
upon this subject, elsewhere in this 
number. This is the rule of the Nego- 
tiable Instruments Law and is also 
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recognized in a majority of the other 
States. Ina few the contrary rule is 
recognized, that a check is an assign- 
ment. Inthe January “Journal” we 
published the decision of the Supreme 
Court of South Dakota in support of 
this contrary rule. 


We have received from 
the New York State 
Library its year book 
of Legislation which includes the 
three regular legislation bulletins of 
1904, dealing with legislation of 
1903; Governors’ messages, Com- 
parative summary and index, and 
Review. These will henceforth be 
bound together when completed, 
forming a year book of American 
legislation. The series began in 1890 
with the comparative summary and 
index of laws passed by states; in 
1901 the Review was added; and in 
1902 the Digest of governers’ mes- 
sages. These publications have been 
widely commended as of the highest 
practical usefulness by chief execu- 
tives, legislators and publicists in- 
terested in improving legislative 
methods and measures. 

The present year book includes a 
review of the legislation of the states 
regarding banking and allied insti- 
tutions in 1903, contributed by 
William A. Scott, Ph.D. Director of 
the School of Commerce, and Pro- 
fessor of Economic History and The- 
ory, in the University of Wisconsin. 
He states that no marked peculiar- 
ities are presented, but progress 
along old lines is noteworthy as is 
also the tendency towards uniformity. 
‘* Judging from the trend of legisla- 
tive activity during the last few 
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years’’ says Professor Scott ‘it 
seems reasonable to hope that the 
time is not far distant when in every 
one of our states, commercial banks, 
savings banks, trust companies, 
building and loan associations, other 
investment companies and pawn- 
brokerage establishments will be 
clearly differentiated, and suitable 
laws pertaining to each class of in- 
stitutions placed on our statute 
books. For some time past every 
year has marked progress in this 
direction. During 1903, Wisconsin, 
South Dakota and North Carolina 
passed general laws regarding com- 
mercial banks; Wisconsin regarding 
savings banks; Arkansas, New Mex- 
ico and Washington regarding trust 
companies; Michigan and Missouri 
regarding investment companies 
other than building and loan asso- 
ciations, insurance companies, etc.; 


New Jersey regarding building and 


loan associations; and Illinois re- 
garding pawnbrokerage establish- 
ments. The numerous amendments 
to previously existing laws passed 
during the last year indicate a 
marked tendency toward uniformity 
in methods of regulating these 
classes of institutions, a fact which 
is due probably not to conscious 
imitation of one state by another, 
but to experience which ultimately 
reveals the same difficulties every- 
where and points to the same reme- 
dies.”’ ; 

Professor Scott makes a detailed 
comparison of the three general laws 
pertaining to commercial banks pass- 
ed during 1903 (Wisconsin, South 
Dakota and North Carolina) and 
states that of Wisconsin is the most 
comprehensive and most carefully 
drawn. 
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Concerning savings banks, the 
Wisconsin legislature incorporated 
in the general banking act, a chap- 
ter on mutual savings banks. Min- 
nesota and Wyoming also amende:| 
those sections of their banking acts 
which pertain to the form in which 
savings banks may invest their 
funds; and Maine raised the reserve 
requirement for her savings banks 
from 5% to 10% of the deposits. 

As to loan and trust companies 
the professor says: 

“The business of loan and trust 
companies branches out in so many 
directions, and is so comprehensive 
and miscellaneous, that it is ex- 
tremely difficult to describe it in 
short space or to prescribe uniform 
regulations for it. The statutes per- 
taining to these institutions devote 
a great deal of space to the enumer- 
ation of their powers and privileges. 
The tendency at the present time 
seems to be toward making that 
enumeration as complete and com- 
prehensive as possible, the states 
which legislated earliest on this sub- 
ject having found it necessary to 
amend their statutes, usually in the 
direction of enlarging or adding to 
the powers already granted. The 
three general acts passed in 1903, 
Arkansas |[ch. 135], New Mexico 
[ch. 52] and Washington [ch. 176}, 
indicate that these institutions are 
everywhere developing along about 
the same lines and that a consider- 
able degree of legislative uniformity 
has already been attained. 

“The powers enumerated in these 
three statutes are in the main the 
same, that of Washington, however, 
being the most detailed and com- 
prehensive.” 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Continuep). 


SIGNATURE (CONTINUED). 
A Agent. 
2. Garnishment of deposit of “A Agent.” 
3. Administrator’s Checks. 
}. Guardian’s Checks 
SIGNATURE BY AGENT (Continued). 


]N the January Journal, we took 
1 up the important subject of with- 

drawal of money by check signed 
by a person acting as agent for an- 
other, and we treated of the cases 
where the name of the principal 
alone is signed by the agent; of 
withdrawal of money deposited in 
another’s name; of the cases where 
the name of the principal is signed 
followed ‘“‘by” that of the agent; 
where the form of the signature is 
“C D agent for A B;” and of signa- 
ture by procuration. 

We next come to cases where the 
agent signs ‘‘as agent’’ without dis- 
closing the name of any principal. 


A AGENT 


Many bank accounts are opened 
and checks drawn upon them by a 


man describing himself as agent, but 
not disclosing his principal. He may, 
or he may not, be agent for some 
one else. As he fails to disclose the 
name of any principal for whom he 
acts, he is personally liable on his 
signature. The bank, in the absence 
of notice of adverse ownership, or 
want of authority, is safe in paying 
checks so drawn. If it pays over- 
drafts, it can look to the agent per- 
sonally to make them good. 

But while the bank may safely pay 
checks, signed by a party as “agent,” 
in the absence of notice of adverse 
ownership or want of authority, we 
do not think it would be safe for a 
creditor of such an agent, whether 
such creditor be his own banker or 
another, to take in payment of the 
agent’s private debt, a check signed 
by him merely as “agent.” There 
are numerous cases where a check, 
signed by one as agent or trustee 
for another, whose name is disclosed, 
has been tendered to a creditor in 
payment of the agent’s private debt, 
and has turned out to be a misap- 
propriation, in which the creditor 
taking the check in such form has 
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been held charged with notice or put 
on inquiry as to the authority of 
the agent or trustee, and compelled 
to pay back the money to the prin- 
cipal or estate from which it had 
been misappropriated. The question 
arises, is a check signed by a man 
merely as ‘‘agent,’’ without disclos- 
ing a principal, sufficient to put a 
creditor upon inquiry as to a possi- 
ble misappropriation, so that he 
could not safely take the check in 
payment of the agent’s private debt. 
As we say above, we do not think it 
would be safe. 

The New York Court of Appeals 
gavesome consideration to this ques- 
tion a few years ago.* One William 
Boswell was agent for the Gerard 
estate which owned numbers 87 and 
89 Wall street, known as ‘Glass 
Buildings.’ He had authority to 
collect and deposit sums received for 
rents in the Corn Exchange Bank to 
the credit of an account kept in the 
name of “William Boswell, Agent 
Glass Buildings,” and to check on the 
account for repairs, insurance, his 
own commissions, etc. Boswell per- 
sonally borrowed $500 from James 
McCormick upon securities deposited 
as collateral and afterwards paid the 
loan with interest, and took up the 
securities, with the following check : 


NEw York, Sept. 19, 7882. ; 
CORN EXCHANGE BANK. 


Pay to the order of... . James McCormick 


No. .... 


Five hundred and one 25-100.... Dollars. 


William Boswell, 


$501.25 Agt. Glass Buildings. 


This check was paid McCormick 
through regular bank channels and 


* Gerard v. McCormick, 6 B. L. J. 63. 
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charged to the account of “William 
Boswell, Agent Glass Buildings.”’ 

It was not until five years later, in 
1887, that the owners of these buil<- 
ings learned that Boswell had from 
time to time been guilty of misap- 
propriating money of the estate. 
Action was then brought against 
McCormick to recover $501.25, money 
received by him September 19, 1882, 
alleged to belong to the estate. The 
Court of Appeals held McCormick 
was charged with notice that the 
check reprerented money not owned 
by Boswell individually, and was 
obliged to pay it back again. The 
discussion of the court is instructive 
and will be summarized. 

McCormick’s counsel relied on the 
case of Ford v. Bank, 88 N. Y. 672. 
In that case an account was kept by 
“C. F. Norton, Agt’’ with the bank, 
whose cashier knew that it belonged 
to some principal, whose name was 
to him unknown, for whom Norton 
was acting as agent. Norton being 
indebted to the bank, drew his check 
signed ‘“‘C. F. Norton, Agent”’ in the 
bank’s favor for one thousand dol- 
lars. The check was charged to the 
account and the sum applied on 
Norton’s debt. When Norton's prin- 
cipal learned of his misappropriation, 
he sued the bank and recovered a 
judgment, which was reversed by the 
general term anda new trial granted. 
The Court of Appeals affirmed the 
order granting a new trial without 
making any reference to the opinion 
of the court below. 

The Court of Appeals in the Bos- 
well case says that the affirmance 
of the order by the Court of Appeals 
in Ford’s case, there being exceptions 
in the record, cannot be regarded as 
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an approval of the opinion of the 
General Term, as applied to the facts 
of that case, as that court overlook- 
ed the rule that a person who know- 
ingly receives the money or property 
of a principal from an agent in pay- 
ment of the latter’s debt does so at 
his peril; and, if the agent acted 
without authority, the principal may, 
on proof of these facts, recover his 
money. 

The Court of Appeals in the Bos- 
well case virtually deny that the 
ruling in the Ford case is authority 
for the proposition that a bank, 
carrying an account of “A.B. Agent,”’ 
can safely take the agent’s check on 
that account, in payment of the 
agent’s private debt. 

Proceeding then to state the law 
with reference to the check given in 
the Boswell case, the court says “‘it 
is a legal, though a rebuttal, pre- 
sumption that one who holds money 
or property as agent, trustee, execu- 
tor, administrator, guardian, or part- 
ner, has no authority to dispose of 
it in payment of his own debt. This 
brings us to the question whether 
the form of the Boswell check was 
sufficient to put McCormick on in- 
quiry as to the authority of Boswell 
to use the money in payment of his 
debt.”” The court cites cases where 
stock running to “A. B. trustee,’’ 
without disclosing the names of the 
beneficiaries, is notice to a purchaser 
of the shares that A. B. does not 
hold them in his own right. but as 
trustee, and referring to two Cali- 
fornia cases to the contrary effect, 
that the word “trustee’’ without dis- 
closing the beneficiaries, is not suff- 
cient to put a proposed purchaser 
upon inquiry, says those cases are 
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not in accordance with the current 
of authority, nor do they lay down 
a rule best adapted to protect the 
interest of owners as well as dealers 
in such securities. Then the court 
says: 

“The check gave McCormick notice 
that Boswell did not assume to be 
the beneficial owner of the account 
against which he drew, but that he 
held it as agent, and also as agent 
forthe Glass Buildings. Had hesign- 
ed as agent for Sarah M. Gerard and 
others, owners of Glass Buildings, 
the efficiency of the notice that the 
drawer of the check was not the 
owner of the fund against which it 
was drawn could not be questioned 
under any well considered authority. 
We think that the form of signature 
to the check was sufficient to put the 
payee on inquiry as to the right of 
the agent to pay his personal debt 
out of the fund * * * Im case a 
person having notice that money or 
property is held by another in a 
fiduciary capacity, receives it without 
inquiry from the agent in satisfac- 
tion of his personal debt, the sum 
or property so received may be re- 
covered by the true owner unless the 
agent was authorized to so dispose 
of it.’ 

The form of signature of Boswell’s 
check was ‘William Boswell, Agent 
Glass Buildings.’’ This form of sig- 
nature, as above shown, was held 
sufficient to put a creditor taking 
the check from Boswell in payment 
of his private debt, upon inquiry, 
and it was unsafe for him to do so 
without inquiry. If the decision in 
this case left any doubt thereafter 
whether, had the check been signed 
merely ‘William Boswell Agent,” it 
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would have been sufficient to put 
a creditor taking it for Boswell’s 
private debt on inquiry, this doubt 
has since been removed by the New 
York Court of Appeals in passing 
upon Cohnfeld’s check, in a decision 
rendered in October, 1903.* Isadore 
Cohnfeld was appointed guardian of 
certain children and had in his pos- 
session moneys of his wards amount: 
ing to several thousand dollars. In 
March, 1892, he opened an account 
with the New York Security & Trust 
Company in the name of “Isadore 
Cohnfeld, Guardian,” and deposited 
therein the sum of $12,000. Cohn- 
feld was manager of the Cohnfeld 
Manufacturing and Trading Com- 
pany, and from time to time moneys 
of this concern were deposited in the 
account which were drawn out by 
checks. In January, 1893, all the 
moneys had been withdrawn except 
a balance of $61. In August, Sep- 
tember and December of 1892 Cohn- 
feld, as guardian, drew three checks 
and delivered them to Tanenbaum in 
payment of claims for rent which the 
latter held against the Cohnfeld Com- 
pany. These checks were signed 
‘Isadore Cohnfeld, Guardian,” 


and Tanenbaum had no knowledge 
of the rights of the wards to the 
moneys paid to him, except such as 
were given him by the form of the 
checks. In an action against Tanen- 
baum to recover for the wards, the 
moneys so paid, all the lower courts 
gave judgment in Tanenbaum’s favor, 
but the Court of Appeals reversed 
thejudgment. Itsruling,summarized, 
was as follows: 


One who takes from a guardian 
in payment of a private debt, a 





* Cohnfeld v. Tanenbaum, 20 B. L. J. 835. 
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check signed ‘‘C Guardian”’ is 
given notice that, presumptively, 
the money is not C’s personally, 
but that of the ward, and the 
payee is put on inquiry to ascer- 
tain the authority of C to apply 
the money in payment of his in- 
dividual debt. 


The court further held that in the 
absence of proof to the contrary all 
the money in the account presump- 
tively belonged to the ward. The 
burden of proof rested on the payee 
to establish that the money paid 
by the check was not the ward’s; 
failing so to do, he must account to 
the ward therefor. 

From the above and other cases 
which might be cited, the state- 
ment of the following proposition is 
warranted : 

Where a man keeps a bank account 
as agent, without disclosing the name 
of his principal, and signs his checks 

“John Smith, Agent,” 

the form of check is sufficient to 
put a creditor, to whom the check 
is made payable in payment of 
the agent’s private debt, upon in- 
quiry, as to the right or authority 
of the agent to pay away money, 
apparently belonging to some one 
else, for his private debt. Where 
the check is made payable to the 
bank wherein the account is kept, in 
payment of the agent’s personal 
note or overdraft, the same neces- 
sity of inquiry exists. Such form of 
checks cannot be safely taken by 
creditors in payment of the private 
debt of the drawer. 

But while the weight of authority, 
including the national supreme court, 
upholds the proposition that a deposit 
by aman as‘‘agent,” ‘‘trustee”’ or the 
like, without disclosing his principal, 
carries presumptive notice of owner- 
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ship in another, so as to prevent the 
bank from applying the deposit upon 
the individual debt of the agent, 
where such ownership, by one other 
than the agent, exists, and so as to 
prevent a creditor of the agent, ac- 
cepting a check so signed in pay- 
ment of his individual debt, from re- 
taining the proceeds as against the 
true owner, the doctrine is not uni- 
versal. 

In the state of Missouri, for ex- 
ample, a contrary view is taken. In 
a recent case in that state* one M, 
who was administrator of an estate, 
did business with a bank for eight 
years, keeping but one account in 
the name of ‘‘M administrator.’’ In 
this account, he deposited receipts 
from all sources and checked out the 
money as ‘‘M administrator”’ for all 
purposes, including private and per- 
sonal debts. On a certain date he 
deposited $1,350 belonging to an 
estate of which he was administrator, 
and on another day, he deposited 
$489 belonging to the heirs of an- 
other estate. He checked all this out 
except $152 which balance the bank 
applied upon an overdue note of 
M, individually, having no actual 
kuowledge or notice, other than con- 
veyed by the form of the account, 
that the money belonged other than 
toM personally. In anactionagainst 
the bank for recovery of this money, 
the court held that under the law of 
Missouri, as the bank had no actual 
knowledge that the fund was held 
by M in a fiduciary capacity, the 
deposit, though to the credit of ‘‘M 
administrator’ must, under the cir- 
cumstances, be regarded as_ belong- 

‘ Sparrow v. Bank, Kan. City, Ct. of App. 21 
Bs. 1; J.:97. 


83 


ing to M in his individual capacity 
and as creating the relation of debtor 
and creditor between him and the 
bank; therefore the bank had a right 
to apply said fund to the extinguish- 
ment of an overdue indebtedness of 
M’s to it. 

The court said the vital question 
in the case was whether the form of 
the deposit, to the credit of ‘‘M, ad- 
ministrator” was notice to the bank 
that the fund was held by him in a 
fiduciary capacity, the bank having 
noactual notice. The Missouricourts 
were shown to have recognized the 
principle that such additions to the 
name of a party impart no notice 
that the fund is held in a fiduciary 
capacity but are merely descriptive 
of the person, and the legal pre- 
sumption is in favor of the personal 
ownership of the fund by the deposi- 
tor. These principles were applied 
where a draft payable to ‘‘R, county 
treasurer’’ wasindorsed and delivered 
by him to a bank, which collected it 
and applied the amount to the dis- 
charge of a past due indebtedness of 
R. The bank was held entitled to 
the money as against the county. 
Also where a note, given on the 
purchase of lands sold in partition, 
was made payable to order of “‘C, 
sheriff of St. Louis County” and C 
sold the note before maturity, the 
purchaser was not liable to the par- 
titioners for the proceeds of the note, 
as the addition did not impart 
notice to the indorsee of the trust 
attached. A like conclusion was reach- 
ed in another case upon a sale of 
real estate where, upon a sale of real 
éstate belonging to certain minors, a 
note was made payable to “C guar- 
dian’’ and by him transferred to an 
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indorsee without other notice of the 
facts. In still another Missouri case, 
a note payable to “P, curator’’ was 
indorsed and delivered by P to a 
bank as collateral security for a note 
given by him for a loan. The bank 
was protected, as it was held to have 
no notice that the note was trust 
property. 

The court said that it upheld 
the rule that a bank cannot use a 
deposit to pay the individual debt 
of the depositor to it, where it has 
knowledge that the deposit is held 
by the depositor in a fiduciary capac- 
ity and does not belong to him per- 
sonally; but that the mere addition 
of such words as ‘‘administrator” 
‘trustee’ ‘‘receiver’’ ‘‘agent’’ etc. is 
not notice to the bank that the 
party holds the money in a fiduciary 
capacity, and there must be some- 
. thing more to charge the bank or 


"other party with such knowledge. 
The Kansas City Court of appeals 


concludes its decision in this case 
with the following expression of re- 
gret: 

“It must be confessed that the rule 
declared by the supreme court of the 
United States in Bank v. Insurance 
Company, 104 U. S. 54, and the 
cases in which it has been followed 
by that court, cannot be reconciled 
with that declared in the Missouri 
cases already alluded to. If the 
question here had not been authori- 
tatively ruled by our own Supreme 
Court, we should be inclined to 
adopt that declared by the Supreme 
Court of the United States, since the 
reasoning in those cases by that 
great court in favor of the rule there- 
in announced, it seems, are of the 
most cogent and persuasive nature.” 
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To summarize: Where'a deposit is 
made in the name of, and a check: is 
signed by ‘‘A agent’’ the majority of 
courts hold that the word “agent” 
is presumptive notice that A_ holds 
the deposit in a fiduciary capacity, 
so as to charge an individual credi- 
tor of A, taking such form of check 
in payment of his private debt, and 
the bank taking such form of check 
or applying the deposit upon A’s 
personal indebtedness, with knowl- 
edge of the fiduciary character, where 
such isthe fact. A minority of courts, 
(as in Missouri) hold the word 
‘‘agent,”’ or the like, is not alone 
sufficient to impart such notice, or 
disturb the presumption of personal 
ownership by A; hence where there 
is no other notice or knowledge, the 
creditor may safely take a check in 
such form, in payment of A’s in- 
dividual debt, and the bank may 
rightfully apply his deposit in such 
form, upon his personal indebtedness 
to it. 

GARNISHMENT OF DEPOSIT OF “A AGENT.” 


The question often comes up in 
banking practice as to the liability 
of a bank, holding money on deposit 
tothecredit of ‘‘ John Smith, Agent,” 
to garnishment by an individual 
creditor of A. A depositor, for ex- 
ample, opens an account in a bank 
as “john Smith, Agent,’’ without 
designating for whom he is agent, 
and asks the bank to charge up 
checks signed by him as agent against 
the account, Parties who have judg- 
ment against John Smith, learning 
that the bank is cashing his checks 
as agent, garnishee the bank. So 
far as the bank knows, the money 
to the credit of the account may 
either, in reality, belong to some un- 
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known principal for whom Smith is 
acting, or it may belong to Smith 
individually, and the carrying it to 
his credit as “Agent’’ may be design- 
ed on Smith's part as merely a mask 
or disguise of ownership, so as to 
prevent its being seized by those to 
whom he is personally liable. 

Wherea bank isserved with garnish- 
ment in such a case, its only safe 
course is to hold the fund and refuse 
to honor Smith’s subsequent checks 
thereon, until the question whether 
the fund really belongs to Smith, or 
to some principal for whom Smith 
is acting, is determined in the en- 
suing controversy between creditor 
and owner, and a judgment of court 
determines and orders its disposition. 

In a case decided in Georgia in 
1896,* it was held that money de- 
posited in a bank to the credit of 
“P Agent’? could be reached by a 
garnishment served upon the bank 
at the instance of a creditor of P; 
and, if the bank knew the creditor’s 
contention was that this money in 
fact belonged to P individually, and 
not to another for whom he claimed 
to act as agent on making the de- 
posit, it could not, except at its peril, 
pay over the money to the alleged 
principal. This being so, there was 
no occasion in such case for the 
creditor to obtain an injunction to 
prevent the bank from so doing. 

It has been held by the Supreme 
Court of Iowat that money belong- 
ing to a principal, deposited by an 
agent in bank in his name as 
“Agent,”’ cannot be garnished by 
creditors of the agent; that an 


* Pettey v. Dunlap Hardware Co. 15 B. L. J. 
481. 

+ Des Moines Cotton Mill Co. v. Cooper, 12 B. 
L. J. 283, 
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attaching creditor cannot acquire 
through his attachment a higher or 
better right to the property at- 
tached than the defendant had when 
the attachment was levied, unless he 
can show some fraud or collusion, 
by which his rights have been im- 
paired. True, the court said, the 
agent had the right to draw this 
money out of the bank as agent, 
and pay it to the persons to whom 
it belonged. But, if the agent had 
commenced an action to recover the 
money in his own right, and the 


bank had interposed a defense that 


the money was trust funds and ha 
introduced evidence which sustaine 
that defense, the agent could n 
have recovered. 

But this Iowa decision in which 


was held that money belonging te= 
a principal, deposited by an agen&]) 


could not be garnished by a credit 


where the money in reality belonge 
to the principal. 


of the agent, was rendered in a ee 


the attaching creditor fails; and the 
deposit is not then subject to gar- 
nishment for a debt of the agent. 
But where that fact is unknown, and 
the question yet remains to be de- 
termined whether the money belongs 
to the agent individually, or to a 
principal for whom he is acting, and 
the bank is garnished by a creditor 
of the agent, its only safe course is 
to thereafter hold the money until 
the ownership is determined; it will 
pay the agent’s checks thereafter at 
its peril. 
ADMINISTRATORS’ CHECKS. 


Administrators generally have the 
full power to pay away and distribute 


estate money, and payment of checks, . 


JQ ALISHAAIRY 


Of course, wher 
that fact is established, the claim of 


‘ 


4 " Le | 
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signed by administrators may, ordi- 
narily, be safely made , without lia- 
bility should they be misappropria- 
tions.* When there are two or more 
executors or administrators, the sig- 
nature of one on a check is sufficient 
authority to the bank to pay it. 
When an administrator is entrusted 
with funds, the bank as his paying 
agent is protected by the presump- 
tion that his payments by check are 
in the line of his duty, and where 
it has no notice of misappropria- 
tion, it is not burdened with the 
necessity of inquiring ineach instance 
into the validity of each check, pos- 
sibly delaying and hampering the 
administration of the trust. In fact, 
ordinarily, it is against public policy 
to permit a bank to question the 
right of its depositor to withdraw 
the funds. 

But the question is different and 
serious whether this rule would hold 
good in a state where the legislature 
limits the paying power of the ad- 
ministrator by requiring that his 
payments shall be ‘“‘under order of 
court” or whether the bank should, 
before paying the administrator’s 
checks, require an order of court for 
its protection. 

In the state of Colorado, for ex- 
ample, the legislature has taken away 
the power which administrators had 
under the general law to regulate 
and control the settlement of estates 
of deceased persons, and vested it in 
the courts; it has deprived the ad- 
ministrator of personalauthority, by 
virtue of his appointment, to pay 
debts,distribute assets, determine the 
form, manner or extent of payments 


* Safe Deposit and Trust Co. v. Diamond 
Nat. Bank, 17, B. L. J 92. 
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of distributive shares, or in general 
to control and fix the proper distri- 
bution of funds which may come 
into his possession. In short, for all 
substantial purposes of payment and 
distribution of the estate, the court 
is the real administrator. 

In any state where such a system 
of legislative regulation exists, it 
would seem necessary, or at allevents 
wise and prudent, for banks carry- 
ing administrators’ accounts, to re- 
quire orders of court, as essential to 


their authority to pay checks of ad- 
ministrators.* 


GUARDIAN’S CHECKS. 


In accepting the deposits of guar- 
dians, and making payment of their 
checks, it is necessary for the bank 
to be provided with and examine a 
duly authenticated copy of the or- 
der of court making the appoint- 
ment, as it may contain some re- 
striction upon the power of the guar- 
dian to pay away the fund, know- 
ledge of which might be charged 
upon the bank. A case came before 
the New York courts a few years agot 
wherein a trust company, which had 
paid to a guardian money deposited 
by him, first to the credit of an in- 
fant and subsequently changed to 
the depositor’s credit as guardian, 
was held liable to pay the money 
over again to theinfant. The court 
said any authority to withdraw the 
deposit must have proceeded either 
from some appointment as guardian 
or someorder of Court. Had inquiry 
been made and the guardian requir- 
ed to produce the order of court which 
constituted his authority, it would 
have shown he was directed to make 
the deposit to the credit of the in- 
fant and was not permitted to with- 
drawit, without special order of court. 


* See this question more fully discussed in 20 
B. L. J. 404. 

+ Walker v. State Trust Co. 57 N. Y. Supp 
525. 


(Continued in next number.) 
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THE PAYEE OF A CHECK AS BONA FIDE HOLDER. 
» QUESTION OF THE BANK'S SAFETY WHERE IT RECEIVES FROM ITS CUSTOMER AS 
\ DEPOSIT AND PAYS TO HIM THE PROCEEDS OF A CHECK, DRAWN BY A THIRD 


PARTY AND MADE PAYABLE 


A DECISION of the supreme court 
4. of Arkansas which we publish 
in this number announces a rule 
which, if generally adhered to, would 
prove a serious menace to banks in 
many cases where they cash for the 
holder, or receive on deposit from a 
customer, checks drawn by some third 
party on another bank, and made pay- 
able to the bank which cashes the 
check, or gives the customer credit in 
account therefor. In fact, it affects 
every creditor, who takes from his 
debtorin pay ment of a debt, the check 
of a third party drawn to the order 
of the creditor. According ta the 
Arkansas view, the payee, although 
giving value in good faith, is not a 
bona fide purchaser of the check 
negotiated to it by the holder, but 
the form of the check gives notice to 
the payee that the drawer has, or 
may have, some interest therein, and 
the payee will cash it for the holder, 
or take it from him, at its peril. 
We do not think this is the correct 
judicial orcommercial view; but thesu- 
preme court of Arkansas has pro- 
claimed it as the law of that state 
and the bank involved has been ad- 
judged to lose some $600 on ac- 
count thereof. The decision, and the 
consequences of such a doctrine, are 
therefore deserving of attention. 
The case was this: One Kuder, of 
fola, Kansas, while in Harrison, 
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Arkansas, drew two checks upon his 
home bank, one for $150 payable to 
H. E. Cole; the other, for $600, pay- 
able to the Citizens Bank of Harri- 
son. Both these checks were deliver- 
ed to Cole, who deposited them in 
the Citizens Bank of Harrison, of 
which he was a customer. That bank 
collected the checks, credited Cole 
with their amount, and allowed him 
to draw it, or most of it, out. Con- 
cerning the $150 check, payable to 
Cole there was no question; but as 
to the $600 check, payable to the 
Harrison bank, the facts developed 
were that Cole was entrusted with 
the check by Kuder to have the 
Harrison bank collect it for him, 
Kuder. Butthe Harrison bank knew 
of no such arrangement, and accept- 
ed the check as if it was Cole’s prop- 
erty. The trial court justified it in 
so doing, but the supreme court of 
Arkansas reverses the judgment hold- 
ing that “the check itself was notice 
to the bank of the fact that Kuder 
had an interest therein. It was not 
payable to Cole but to the cashier 
of the bank, and the bank should 
not have turned over the proceeds 
of the check to Cole, or to any one 
else, without an order from Kuder.’’ 

Is this a correct view? Peopleevery 
day are purchasing checks from the 
drawers thereof, for the purpose of 
remitting to a creditor in payment of 
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some debt. Sometimes these checks 
are made payable to the purchasers 
and indorsed by them to their credi- 
tors; but very often indeed does the 
purchaser of a check or draft have 
it made payable to his creditor, and 
mail it to the latter, without his 
name appearing upon it at all. Can 
it be possible that in all such cases, 
the payee, from the form of the check, 
ischarged with notice that the check 
is not, or may not be, the property 
of the remitter and its proceeds not 
applicable to payment of his debt, 
but that the drawer has, or may have, 
some interest therein, concerning 
which the payee must ascertain be- 
fore feeling safe in applying the pro- 
ceeds upon the remitter’s debt? We 
think not. The correct view is that 
the payee in such cases is a bona 
fide holder of the check, not charged 
with secret equities between drawer 
and holder of whichit knows nothing. 

Thislast stated view, that the payee 
of a check, giving value to the hold- 
er therefor, is a bona fide holder, has 
recently been held by the supreme 
court of Massachusetts ( Boston Steel 
Co. v. Steurer, 20 B. L. J. 468) in 
a case arising under the Negotiable 
Instruments Law, and has also been 
shown to be the law in England. A 
check payable to the Boston Steel 
‘Co. was handed by the drawer to 
her husband, to be delivered by him 
to the payee in payment of a 
debt to become due from the drawer 
of the check to the payee. The hus- 
band fraudulently handed the check to 
the payee in payment of his own 
debt to the payee, and it was ac- 
cepted by the payee in good faith in 
payment of that debt. In such case, 
the court held, the payee was a bona 
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fide purchaser of the check for value, 
without notice, and the drawer could 
not set up her husband’s fraud in 
defense of the check, nor maintain 
an action for money had and receiy- 
ed after payment of it, on discover- 
ing the fraud. The Massachusetis 
court, referring to certain English 
cases wherein the opinion was at one 
time expressed (but the point not 
decided) that a payee could not be 
a bona fide holder, said that in those 
cases the court did not ‘‘seem to have 
taken into consideration the prac- 
tice of a check being procured, drawn 
by another, to be used in paying a 
debt due from the person procuring 
the check to the person to whom the 
debtor has had the check made pay- 
able. The practice is recognized in 
the case of foreign bills of exchange, 
and the person procuring the bill is 
known technically as the ‘remitter’ 
of it;’’ and the court refers to other 
English cases where it was held that 
the payee of a foreign bill, who took 
it from the remitter of it for value, 
was a bona fide purchaser for value, 
and to another case where this rule 
was applied in case of a check. 

The Arkansas decision which we 
publish is, therefore, not only con- 
trary to the commercial view, but to 
judicial authority. The line of cases 
where, when Jones takes Smith’s 
money to a bank and opens an ac. 
count in Smith’s name and the bank, 
allowing Jones to withdraw without 
authority from Smith, is held charge- 
able with knowledge that the money 
is Smith’s, not Jones, and the latter 
without authority to draw, is differ- 
ent from a case like the present. 

We notice that the Arkansas case 
has been sent back for a new trial 
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because the findings of fact were to 
some extent conflicting. Possibly on 
a review, the Arkansas supreme 
court may reconsider its view of 
the law. Better that Kuder should 
lose the $600 in this case than that 
an anti-commercial rule be establish- 
ed in Arkansas under which every 
payee of a check, remitted or nego- 
tiated to him by one other than the 
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drawer, must either be put to the 
trouble of inquiry, constituting in 
the aggregate a serious clog upon 
commercial operations, or else take 
the risk that the holder is not guilty 
of any fraud, which would entitle 
the drawer to stop payment of his 
check, or recover the proceeds where 
already collected. 


DANGER SIGNALS ON CHECKS. 


HE cases are numerous where 
checks signed in a representative 
capacity, as by an officer of a 
corporation, the trustee of an estate 
or the agent of a principal, have 
been tendered and accepted in pay- 
ment of a private debt of the in- 
dividual signing the check, in which 
the creditor receiving payment has 


been held liable to refund the money 
so received to the corporation, es- 
tate or principal, upon proof that 
the money paid was a misappropria- 


tion. Banks, as creditors of their 
customers upon discounted paper, 
find it especially necessary to exer- 
cise care and scrutiny concerning 
checks, tendered them in payment, to 
see if anything connected therewith 
puts them on inquiry concerning the 
rights of others to the money repre- 
sented thereby. 

We publish in this number an in- 
teresting case of this character, de- 
cided by the federal court in Rhode 
Island. A corporation kept an ac- 
count with a bank, and the treas- 
urer of the corporation also had per- 
sonal dealings with the bank, and 
was personally indebted to it. The 
treasurer drew the corporation check 


to his personal order for $7,750 and 
personally indorsed it to the bank, 
with instructions to apply the amount 
on four notes, owing by him in- 
dividually, aggregating $5,150 and 
two other notes, aggregating the re- 
maining $2,600 made by a corpora- 
tion of the same name, but not the 
same corporation, which notes the 
bank also owned. The bank followed 
instructions. In the resulting law- 
suit between corporation and bank, 
the latter is compelled to refund the 
$5,150, but not the $2,600. As to 
the former, the court thus states its 
view of the law: where a treasurer 
of a corporation draws and uses its 
funds for private purposes, in the 
absence of circumstances giving rise 
to a reasonable inference of author- 
ity to do so, the bank is put upon 
inquiry; and presumption of a treas- 
urer’s authority to apply corporate 
funds to his private purposes does 
not arise from the mere fact that he 
does so apply them. Under this 
view, it was held that the $5,150 
must be paid back to the corpora- 
tion. Butastothe remaining $2,600 
the court said a different question 
arose. The transaction by which the 
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corporation’s funds were applied to 
the payment of notes of another 
corporation was not, on its face, an 
application of the funds to the treas- 
urer’s private use, and the court’s 
view of the law was that payment, 
with these funds, of a note of a third 
person was not, prima facie illegal, 
or apparently without the scope of 
the authority of a treasurer conduct- 
ing the business of a corporation. 
On this point, the court differed with, 
and reversed the lower court, which 
held the bank was chargeable with 
notice of misappropriation of, and 
obliged to return the $2,600 also. 
Full reading of this case will be 
instructive. The courts are not all 
entirely agreed as to what will, or 
will not, constitute notice of a mis- 
appropriation and put banks on in- 
quiry in particular cases. But a 
general reading of the cases, as they 
come up, serves to put bank Officers 
on their guard, and induces a habit 
of more rigid scrutiny of paper offered 
in payment. It is better to be too 
careful, and err on the safe side, than 


THE YEAR’S RECORD OF 


From the report to the Attorney- 
General, of Edwin C. Brandenburg, 
in charge of bankruptcy matters, we 
take the following : 

The grand total of petitionsin bank- 
ruptcy filed for the year ending Sep- 
tember 30, 1904, is 13,784. This 
covers theentire United States, Porto 
Rico, Hawaii and Alaska, with the 
exception of the first six months 
for the district of Alaska and the 
western district of Tennessee, and the 
second six months for the State of 
South Dakota, for which periods the 
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be too lax and lose thousands oi 
dollars in consequence. 

Another interesting phase of th: 
law brought up in this case, was the 
attempt of the bank to charge the 
corporation with the amount of this 
check, and preclude it from disput 
ing the treasurer’s authority to issu: 
it, because it had been returned with 
the pass-book as a paid voucher, 
and retained by the corporation fou: 
years, before objection was made 
But the court refuses to relieve the 
bank on this ground. It said there 
is a clear distinction between a cas¢ 
where a bank has unwittingly taken 
a forged check and the depositor has 
failed to give the bank timely notice 
of the forgery and one, such as this, 
where the bank knew at the outset 
that the money was to be used to 
pay the treasurer's individual debts. 
In the last stated case, it was charge- 
able with knowledge that the check 
might bea misappropriation, it made 
no inquiry, and knowing the facts, 
it could not complain because its 
depositor failed to inform it of them 


BANKRUPTCY PETITIONS. 


clerks have failed to furnish reports. 
This total is made up of 7,502 peti- 
tions filed during the six months 
ending March 31, 1904, and 6,282 
petitions during the six months end- 
ing September 30, 1904, The num- 
ber of petitions filed during the past 
year is over 500 less than for the 
year 1903, and 2,500 less than the 
year 1902, while over 6,000 less than 
fortheyear1899. Eachyear since the 
enactment of the law there has been 
a gradual decrease in the number of 
voluntary petitions filed. 
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THE LAW OF ALTERED 


INSIDERATION OF THE RIGHTS OF BANKS, AS 

ALTERED AFTER COMPLETION AND DELIVERY} 
THE MAKER, 
SHOW NO EVIDENCE 


NEGLIGENT EXECUTION BY 
CHARACTER AS TO 


General Statement. 


Old rule afforded banks no protection. 


Certain cases, departing from old rule, throw 
loss on maker. 


Negotiable Instruments Law steers middle 
course. 


GENERAL STATEMENT. 


ROMISSORY notes, after their 
execution and delivery, are some- 
times altered in-a material respect 


by the payee or other holder, without 
the knowledge of the maker, and then 
negotiated to a bank, for value, in 


their altered condition. No bank 
will discount a note, bearing evidence 
of alteration, without first making 
inquiry, but generally when such paper 
is taken, it shows nothing on its face 
to indicate that it hag been altered— 
the maker has negligently left blanks 
which have been fraudulently filled 
in or the holder has used such skill 
as to defy ordinary detection—and 
the bank which discounts the note for 
the amount appearing on its face is 
perfectly innocent in the matter. 
Altered notes are the bane of the 
bank’s discount department and 
knowledge cf the bank’s legal rights 
is important. The cases are quite 
numerous wherein such notes are 
brought into court by banks for en- 
forcement and, to a certain extent, 


NOTES. 


PURCHASERS OF NOTES FRAUDULENTLY 
ESPECIALLY WHERE, BECAUSE OF 
THE ALTERATION HAS BEEN OF SUCH 
THEREOF UPON THE PAPER, 


the courts of different states are in 
conflict upon the subject. 


OLD RULE AFFORDED BANKS NO PROTECTION. 


The rule of the law merchant bore 
very severely upon banks as inno- 
cent purchasers of altered instru- 
ments. Tersely expressed, it was as 
follows: An unauthorized material 
alteration avoids the instrument 
even in the hands of a bona fide 
holder for value. The rule that a 
material alteration avoids the in- 
strument is, ordinarily, where in- 
nocent purchasers without notice 
are not involved, right and proper. 
Wherean instrument has been altered, 
it is not that which the maker has 
put out and, ordinarily, he should 
not be held liable upon it in any 
manner. But where the maker has 
been negligent in executing the in- 
strument,so as to permit of afraudu- 
lent alteration in such manner as to 
defy detection, even justice as be- 
tween such maker and an innocent 
purchaser who has been deceived into 
parting with his money upon faith 
in the instrument in its altered con- 
dition, should make the maker liable. 
Yet this is not the view which has 
been taken by a majority of the 
courts. In 1877, Chief Justice Gray, 
speaking for the Supreme Court of 
Massachusetts, in Bank v. Stowell, 
123 Mass. 196, said: 
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“The alteration of a promissory 
note by one of the makers, by in- 
creasing the amount for which it was 
made, by the insertion of words and 
figures in blank spaces left in the 
printed form on which it was written, 
avoids the note as to such makers as 
do not consent thereto, even in the 
hands of a bona fide holder for a 
valuable consideration.” 

The injustice of this rule is well 
illustrated in the case of a note dis- 
counted by the Bank of Herington, 
Kansas, a few years ago.* One Wan- 
gerin executed his note for sixty dol- 
lars to one McNaspy as payee. The 
note was written by the payee upon 
a printed blank and in such manner 
that, after Wangerin had signed, 
McNaspy was enabled to place in the 
scroll prepared for the figures repre- 
senting the number of dollars the 
figure ‘‘1’’ before the figures ‘‘60,” 
and to write in the line prepared for 
the written amount, and before the 
word “‘Sixty,’’ the words ‘‘One Hun- 
dred and.’’ This was all done in 
such a manner that no one would 
be able to discover the change or 
alteration by the closest scrutiny. 
This note was sold at its face value 
of $160 to the Bank of Herington 
in the regular course of business, be- 
fore maturity, and without notice of 
anychange. The bank took the note 
to court, but the Supreme court of 
Kansas held that ‘‘where a negotia- 
ble instrument is delivered toa payee, 
complete in all of its parts, the maker 
thereof is not liable thereon, even to 
an innocent holder, after the same 
has been fraudulently altered so as 
to express a larger amount than was 
written therein at the time of its 


~* See 19 B. L. J. 313, 852. 
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execution. Such maker is not bound 
at his peril to guard against the 
commission of forgery by one in 
whose hands such instrument may 
come.” 

Just think of what monstrous in- 
justice to the bank from the appli- 
cation of such a rule. Here was a 
case where the payee himself wrote 
out the note and, for the very pur- 
pose of afterwards raising it, left 
room to add an increased amount 
in words and figures, in the same 
handwriting. Then the maker swal- 
lowed the bait, by signing the note, 
but the bank was the fish that was 
caught on the hook. If such a rule 
were to be universally applied, no 
bank would be safe in discounting 
any note, without first inquiring 
whether it had all been written out 
before signature. There would be 
no possible way of telling, from the 
face of the note. 

And yet the supreme court of Kan- 
sas at the time it decided this case 
(1902) cited cases from Iowa, Ar- 
kansas, Maryland, Indiana and South 
Dakota, which had sustained the 
ruleannounced by the Supreme Court 
of Massachusetts in Bank v. Stowell, 
which was applied in the Kansas case, 
and also asserted that since the 
Massachusetts decision, ‘‘the Supreme 
Court of Kentucky, alone of all the 
courts of last resort in this country, 
has taken the contrary view.” 
CERTAIN CASES, DEPARTING FROM OLD RULE 

THROW LOSS ON MAKER. 

The Negotiable Instruments Law 
has provided a rule, which modifies 
the rigor of the old rule of the law 
merchant above given, in favor of 
innocent purchasers, changing the 
law in some of the states above 
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named, but before we refer to that 
rule, we will complete our reference 
to the ‘‘case’’ law upon the subject, 
by referring to those cases which have 
refused to apply the oid rule, in all 
its severity, where the rights of in- 
nocent purchasers were involved. 

In 1900,* in a case where the holder 
of a note had raised it from $350 
to $2,350, by inserting words and 
figures of increase, which were in the 
same handwriting as the body of the 
note, the Court of Appeals of Ken- 
tucky said: ‘‘ The law in this state is 
well settled that if a negotiable bill 
or note is so negligently drawn with 
blank spaces left for the addition of 
other words or figures, so that alter- 
ations can be made therein without 
exciting the suspicion of an ordin- 
arily prudent business man, the loss 
ought to fall on the party in fault.” 

In this case the bank was so sure 
that the note had not been altered, 
but was a genuine note for $2,350, 
that when the maker alleged altera- 
tion, it replied denying alteration; 
instead of admitting alteration and 
pleading its privilege as an innocent 
purchaser, and the maker’s negli- 
gence. The only issue before the 
court being whether or not the note 
had been altered, judgment had to 
be given against the bank when 
the fact of alteration was proved, 
but the court held if the bank had 
pleaded faulty and negligent execu- 
tion, it would have given judgment 
in its favor. 

In 1902 another case came before 
the Kentucky Court of Appeals,t in 
which one Clark drew up a $500 
note, thus: 


* Bank v. Holdermann, 17 B. L. J.. 917. 
_ +Hackett v. First Nat. Bk. of Louisville, 20 
B. L. J. 105. 
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“ five hundred Dollars” 


He asked one Hackett to sign it as 
surety. Hackett signed the note. 
Then Clark, without Hackett’s know!l- 
edge fraudulently altered it, so that 
it read thus: 

“twenty-five hundred and fifty Vollars” 
Nothing on the face of the note in- 
dicated the alteration. Clark then 
discounted the note with the First 
National Bank of Louisville for face 
value. The bank sued Hackett onthe 
note and the court held (Chief Jus- 
tice Guffy, dissenting) that Hackett 
was liable to the bank for the full 
amount, $2,550. 

In this case, a determined effort was 
made to get the court of appeals of 
Kentucky to overrule its previously 
declared doctrine that ‘“‘where the 
drawer of a bill of exchange or the 
maker of a negotiable note, has him- 
self, by careless execution of the instru- 
ment, left room for insertion to be 
made without exciting the suspicions 
ofa careful man, he will be liable upon 
it to a bona fide holder without 
notice, when the opportunity which 
he afforded has been embraced, and 
the instrument filled up with a larger 
amount than it bore when he signed 
it, on the principle that he invited 
the public to receive it; and should 
bear the loss rather than an innocent 
purchaser.” The court said: “It is 
earnestly argued that the great 
weight of authority is the other way, 
and that our former cases should be 
overruled.”” Then, after stating that 
the Kentucky rule is sustained by 
cases in Pennsylvania, Illinois, Mis- 
souri and Alabama, the court con- 
tinued: ‘‘Under the rule which, for a 
quarter of a century, has been recog- 
nized, it has not been necessary in 
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this state for a purchaser of such 
paper, which is fair on its face, to 
make inquiry as to its validity be 
fore buying it, and much business 
has been done on this basis. In other 
jurisdictions, where the opposite rule 
prevails, the practice has been differ- 
ent. It would be manifestly a vio- 
lation of the principle on which the 
doctrine of stare decisis rests for this 
court after the business of the state 
has adjusted itself to the rule which 
it has laid down, now to reverse it- 
self and lay down the opposite rule. 
Besides,’’ said the court, ‘‘the rule so 
declared seems in keeping with the 
spirit and purpose of our statute* 
regulating paper of this character. 
The purpose of the statute is to pro- 
_ mote negotiation of paper of this 
character to facilitate commercial 
transactions and obviate the neces- 
sity of the use of currency. It is in 
keeping with the purpose of the stat- 
ute that he who puts out paper which 
is to pass in this way in commer- 
cial transactions should exercise due 
care, for it is necessarily intended to 
be used in raising money; and the 
fair effect of the statute would be 
defeated if a defense such as that here 
made were allowed against the paper 
in the hands of a bona fide holder.” 

It is thus seen that the courts of a 
few states have departed from the 
majority view, and have made an 
exception to the avoiding effect of 
alteration upon a note, in favor of 
innocent purchasers for value, with- 
out notice. Of course, this exception 
would not apply where the note bore 
evidence of the alteration upon its 
face. If there is enough on ‘the face 


* Tne tormer statute regulating negotiable 
paper, now supplanied by the Negotiable In- 
struments Law. 
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of the note to put the bank or other 
purchaser on notice, it cannot then 
maintain its exceptional rights, but 
the note would be a void note in its 
hands. 

The latest decision in line with the 
few that have upheld the Kentucky 
view, is that of the Supreme Court 
of Nebraska, which will be found 
published in this number.* 

The alteration in this case was by 
the payee, and consisted in insert- 
ing in blank spaces the rate of in- 
terest, date of interest, and place of 
payment. The maker sought to 
avoid the note, but the court held 
that the alteration of a negotiable 
promissory note, after delivery, by 
filling in the blanks left therein, 
where there is nothing on the face 
of the note to indicate such altera- 
tion, will not invalidate the note in 
the hands of a bona fide indorsee 
for value before maturity, and with- 
out notice of such change; that if 
the negligence of one influences and 
induces an act whereby an innocent 
man is injured, the culpable party 
must sustain the loss. The court 
follows and approves the Illinois doc- 
trine upon the subject. 

NEGOTIABLE INSTRUMENTS LAW RULE STEERS 
MIDDLE COURSE. 

It remains to consider the rule 
provided by the Negotiable Instru- 
ments Law upon the subject, and see 
what, if any, changes are made there- 
by in the laws of particular states. 

The effect of a fraudulent material 
alteration of a negotiable instrument 
by the holder, is thus stated by the 
Negotiable Instruments Law (Section 
205, New York act): 

“Where a negotiable instrument is 


= See page 109. 
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niaterially altered without the assent 
ofall parties liable thereon, it is avoid- 
ed,exceptas against a party who has 
himself made, authorized or assented 
to the alteration and subsequent in- 
dorsers. But when an instrument 
has been materially altered and is 
in the hands of a holder in due 
course, not a party to the alteration, 
he may enforce payment thereof, ac- 
cording to its original tenor.” 
Under this, it will be seen, so far 
as the rights of innocent holders, for 
value, are concerned, a sort of middle 
course is steered, between the rule 
which avoids the altered instrument 
entirely in the hands of innocent 


holders and the rule which protects 
them, on the theory of the maker’s 
negligence, in the right to enforce 
the instrument according to its face. 
The instrument is not absolutely 
avoided in the hands of such holders, 
but is enforceable ‘‘according to its 


original tenor.’’ This provision, 
then, has changed the law in many 
states. In Massachusetts,forexample, 
where the judicial rule formerly pre- 
vailed that an altered note was en- 
tirely avoided in the hands of an 
innocent holder, the rule provided by 
the Negotiable Instruments Law 
is that such holder may enforce it 
according to its original tenor. In 
Kentucky, on the other hand, where 
the courts allowed theinnocent holder 
of a note, raised from $350 to 
$2,350 by reason of the maker’s neg- 
ligence in not properly filling out 
the blanks, to recover the full $2,350 
from the maker, the Negotiable In- 
struments Law changes the rule by 
permitting the innocent purchaser to 
recover thereon only the original 
$350. This is cold comfort for a 
bank in all cases where the altera- 
tion has been from a small to a large 
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amount; but in other kinds of altera- 
tion such as change of date, inser- 
tion of rate of interest and the like, 
it is not so serious. 

This change of rule by the Nego- 
tiable Instruments Law, as affecting 
the recourse of innocent purchasers, 
is only applicable to those cases 
where the maker has been negligent 
in putting out the note in such form 
as to admit of the insertion of al- 
terations without exciting the sus- 
picion of a prudent man. For wher- 
ever the fraudulent alteration was 
apparent upon the face of the instru- 
ment, its appearance would charge a 
purchaser with notice, or put him 
on inquiry, so that he could not 
claim the privileges of a bona fide 
holder without notice, or,as expressed 
by the Negotiable Instruments Law, 
a holder in due course. In all such 
cases, the instrument is absolutely 
avoided in his hands, and this is so, 
not only under the Negotiable In- 
struments Law, but under the judi- 
cial law of all the states. There is 
no ground of negligent execution in 
such case to charge the maker with 
liability. 

But these cases are not as vastly 
important to banks, as those where 
notes have been altered as a result 
of negligent execution, for banks 
are generally careful in scrutinizing 
paper before discounting it, and it 
is only in those cases where the 
alteration is not apparent, upon ex- 
pert scrutiny, that the rule as to the 
bank’s right of recourse becomes im- 
portant. 

There is a further rule of the Nego- 
tiable Instruments Law which gov- 
erns the rights of an innocent pur- 
chaser, where the instrument has 
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been delivered before completion, with 
blanks unfilled, and the holder has 
fraudulently filled the blanks and 
negotiated it. This is section 33 of 
the New York act. In this case, ‘“‘if 
any such instrument, after comple- 
tion, is negotiated to a holder in 
due course, it is valid and effectual 
for all purposes in his hands, and he 
may enforce it as if it had been filled 
up strictly in accordance with the 
authority given and within a reason. 
able time.”’ But this section covers 
the case of an instrument delivered 
before completion; the cases~ of 
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altered notes which we have been 
considering in this article, are those 
where the instrument has been co- 
pleted and delivered, then fraudulent. 
ly altered, with especial reference to 
the rights of innocent purchasers in 
those cases where the completed in- 
strument has been so _ negligently 
drawn, that their subsequent fraudu- 
lent alteration will defy detection. 

Should any of our readers desire 
more information upon the subject, 
concerning the law of any particular 
state, the same will be furnished upon 
request. 


NEW YORK AND ENGLISH SAVINGS BANKS. 


INTERESTING COMPARISON 


A report of the Superintendent of 
Banks of the State of New York shows 
that on January 1 of this year the 
savings banks of the State held de- 
posits amounting to $1,198,583,142, 
and that the depositors, or ‘‘open ac- 
counts,’”’ numbered 2,443,555. The 
increase in depositsfor the year 1904 
was $67,301,199 and in “open ac- 
counts”’ 77,972. 

These statistics are interesting for 
comparison with the savings in the 
British United Kingdom. There, in 
1903,in the post office savings banks, 
9,403,852 depositors had to their 
credit $730,000,000. In the old-time 
trustees’ savings, 1,689,617 deposi- 
tors had about $262,000,000; that is, 
the total number of British savings 
bank depositors was 11,093,469 and 
the amount of their deposits was 
$992,000,000. 

The population of the United King- 
dom in 1901 was about 42,000,000. 
The number of depositors in its sav- 
ings banks in 1903 represented, there- 
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fore,something more than a fourth of 
the population. The population of 
the State of New York, as estimated 
by the Census Bureau for 1903, was 
7,659,814, and of this number the 
“‘openaccounts” in the savings banks 
were nearly one-third. Moreover, the 
average British deposit was less than 
$90, while the average in the New 
York savings banks was nearly $500. 

It appears, therefore, that New 
York, both in the number of its sav- 
ings bank depositors relatively to 
the population and in the average 
amount of their deposits, has greatly 
the advantage of the United Kingdom; 
and only such a comparison between 
the British savings and those of a 
single American State, or a particu- 
lar group of our States, is at all 
fair or of any value. 

Only in a few of our States is the 
savings bank system developed to 
any large extent, and chief of these 
are New York and the New England 
States. 
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Ve M. HARRIS, trust officer 
of the Mercantile Trust Com- 
pany, of St. Louis, in a recent 
address before the classes in econ- 
omics at the University of Missouri, 
an institution from which he gradu- 
ated 27 years ago, spoke on “the 
practical side of this modern finan- 
cial institution, which in the last de- 
cade or so has grown steadily in 
public favor, and has attained gigan- 
tic proportions.” 

He first showed the wide difference 
between the terms ‘‘trusts” and “trust 
companies,’’ compared the statutory 
powers granted to banks and to 
trust companies; gave in detail the 


provisions of the Missouri trust com- 
pany law, and quoted from the de- 
cisions of the Missouri courts which 
have settled finally and fully the dis- 
tinction between trust companies and 
banks. Then continuing, Mr. Harris 
said : 


Achange in the financial conditions 
of this country, a great increase in 
its wealth, a demand for financial 
corporations with large capital and 
varied powers are the chief causes 
which have brought into existence 
the Trust Companies of to-day. The 
present inclination in all lines of 
business is toward expansion and 
combination. 

There exist to-day in the United 
States about fourteen hundred Trust 
Companies, or one to every five 
hundred thousand of population; 
eleven hundred of these have been 
organized since 1890 and over eight 


hundred or nearly two-thirds, since 
January 1st, 1900, within less than 
five years. 

Pennsylvania, one of the richest 
states in the Union, leads the list 
with two hundred and eighty-five 
Trust Companies, two hundred and 
thirty-two of which have come into 
existence within the last fifteen years. 
The latest report obtainable of the 
Banking Commissioner of that state 
shows that the deposit in banks 
was approximately Two Hundred and 
Fifty Millions, while that of Trust 
Companies was Three Hundred Mil- 
lions. 

In the City of New York, Trust 
Companies have a capital of $48, 
475,000 with a surplus of $125,- 
028,103; and there, too, the depos- 
its in Trust Companies exceed those 
of the National Banks. 

In Chicago, they have a capital 
of $27,400,000 with a surplus of 
$18,227,445. 

In St. Louis, they have a capital 
of $16,500,000, with a surplus of 
$21,220,761. 

Though Trust Companies are com- 
paratively new in the West and South, 
they have existed in the City of New 
York since 1822; in Philadelphia 
since 1836; in Chicago since 1857; 
in Boston since 1871. But only in 
the last ten or fifteen years have 
Trust Companies begun to enlarge 
their scope and do a financial busi- 
ness, and since then their real growth 
has begun; the reserve and surplus 
funds of persons and corporations 





98 THE BANKING 
formerly unemployed have with the 
attraction of interest gone to the 
Trust Companies and this tendency 
has strengthened and continued. 

A fully organized Trust Company of 
to-day usually has the following de- 
partments or divisions of its business : 

. A Financial Department. 

. A Trust Department. 

- A Bond Department. 

. A Real Estate Department. 
. A Safe Deposit Department. 

Each has one or more officers or 
managers in charge. Each manages 
its own affairs, keeps its own books 
and pays its officers and employes. 
Each is a wheel within a wheel. 

I shall take each Department and 
briefly explain its duties and opera- 


tions. 
THE FINANCIAL DEPARTMENT. 


As such, the Trust Company may 


perform every function of an ordi- 
nary bank, except discount. It may 
not discount, but can buy and sell 
bills, notes and other choses in ac- 
tion. On ordinary current deposits, 
a rate of interest is allowed on daily 
balances. There is also conducted a 
Savings Department, where funds are 
supposed to remain a stated length 
of time, and the rate of interest is 
larger. Deposits in the Banking De- 
partment are made and paid out as 
in ordinary banking accounts. 

A Trust Company may not as a 
Bank have advantages over other 
banking institutions. But, when the 
benefits of its other branches are 
considered, the patrons of a Trust 
Company have a very decided gain. 
The various departments are a help 
to each other and render the insti- 
tution abler to respond to the wants 
of its patrons. 
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A Trust Company has a very much 
wider scope than a Bank, and tiiis 
is made so by the broad and liberal 
powers granted by law to such in- 
stitutions. A Bank receives money 
on deposit and lends money. These 
are its limitations. The greatest 
bank in the country cannot do more, 
A Trust Company under one charter 
and under one roof and one manage- 
ment with great convenience and 
economy, furnishes banking facilities 
and many other services; while not 
permitted to discount bills and notes, 
they are allowed to buy them, which 
is practically the same thing. The 
only remaining difference is a require- 
ment that Trust Companies shall 
pay interest, which surely enures to 
the benefit of the depositor of the 
Trust Company. One evening in the 
week Trust Companies are accustom. 
ed to keep their doors open until 
eight o’clock to enable the working 
man to deposit his savings. The 
handling of foreign money and for- 
eign exchange is an important func- 
tion. 

THE TRUST DEPARTMENT 

In this Department the varied use- 
fulness of the Trust Company is con- 
spicuous, and its wide sphere of ac- 
tivity is pronounced. 

It executes trusts of every descrip- 
tion. It serves the living and cares 
for the estates of the dead. It acts 
as executor, administrator, assignee, 
receiver, trustee under will or mort- 
gage, curator, guardian, manager of 
estates, agent and registrar, and in 
other capacities provided by law; 
and its duties are performed with 
promptness, with care and with wis- 
dom, safe-guarded by State super- 
vision and by an Executive Com- 
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mittee of representative men and a 
Board of Directors selected for high 
business standing, for wide knowl- 
edge and the greatest integrity. 
individual trustees and adminis- 
trators may die, or run away, or de- 
fault; with them there can be no as- 
surance of long life, continued sol- 
vency, or continuity of service; not 
so with the Trust Company; it is 
always open; it does not abscond; 
it does not get sick; its corporate 
existence is unlimited; it is con- 
stantly under the restraint of law; 
its affairs are in the hands of ex- 
perienced officers; no natural person 
can possess these attributes and no 
individual can compete with them in 
public favor and usefulness. The 
Trust Company is held to the full 
amount of its capital and surplus for 
the faithful performance of its duties. 

The Probate Courts of this coun. 
try uniformly recommend them, for 
their accuracy, their diligence and 
their successful and economical ad- 
ministration of estates. 

And it is a proud record that no 
regularly organized Trust Company 
inthe United States has ever lost one 
dollar for its trust patrons. On the 
other hand, the records of courts and 
newspaper chronicles bear sad and 
melancholy witness to the unstable- 
ness of individual trustees and execu- 
tors; from time immemorial, want, 
misery and wretchedness have result- 
ed from individual administrations. 

During the uncalled for and spas- 
modiec run on Trust Companies in 
St. Louis about a year ago, where 
millions were at stake, not one de- 
positor lost a penny. And at that 
time the Mercantile Trust Company 
had in its Trust Department alone 
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more than fifty millions of dollars 
in cash and securities belonging to 
others, none of which was at any 
time in jeopardy, for it was deposited 
and marked in such a manner that 
each owner might claim and obtain 
his own, no matter what ill fortune 
befell the Company itself, its Direc- 
tors, or its Officers. 

With this record behind them, with 
these incomparable advantages and 
safeguards, is it a matter of wonder 
that Trust Companies fill a much 
needed want and must continue to 
exert a powerful influence in modern 
finance? 

A “Committee on Trust Estates,”’ 
consisting of three or more members 
from the Board of Directors, renders 
assistance in the matter of purchase 
and sale of assets; its duties are of 
an advisory nature, but the useful- 
ness of such a Committee will be 
readily seen and appreciated. 

The cash which is received by this 
Department as trust funds is never 
kept with its own funds, but is at 
once placed on deposit with National 
Banks, to its credit as Trustee. All 
securities and other property are 
labled with the name of the owner 
or trust estate, and kept to them- 
selves in the Safe Deposit vaults of 
the Company. There is no com- 
mingling or mixing of trust property 
with the property of the Company, 
or that of others. 


THE BOND DEPARTMENT. 


The Bond Department of a Trust 
Company is of great service to its 
patrons. The Company with large 
capital is constantly in touch with 
new and important enterprises. Its 
opportunities for first-class invest- 
ments are supreme. In addition, the 
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rule obtainsin most Trust Companies, 
that they will not sell to a patron 
a bond or security, that they can- 
not recommend, or that they would 
not buy for their own account. The 
Trust Company handles only secu- 
tities of merit and for investment; 
speculation never enters into its busi- 
ness dealings. The patron of the 
Bond Department is assured of per- 
fect protection; only investments are 
submitted which have been selected 
with care, prudence, sound judgment 
and by persons thoroughly versed 
in this line of business. The Bond 
Department as one of its duties is 
ever watchful of the values of securi- 
ties owned by the Company, and of 
those held as collateral or in trust. 
While first mortgages on real estate 
are regarded as perhaps the safest 
and best securities, yet they are not 
always adaptable to the fund at hand; 
a good, safe bond, paying a fair 
rate of interest, is always obtainable, 
and in latter years these securities 
are regarded with the greatest favor. 
Little remains to be done with a 
good bond after its purchase, other 
than to collect the coupons. With 
a real estate loan, the matters of in- 
surance, the value and condition of 
the property, the death of the debtor 
and other contingencies are necessary 
elements of consideration. The Bond 
Department of Trust Companies has 
added much to the knowledge of the 
general public in this line of invest- 
ment. 


THE REAL ESTATE DEPARTMENT. 


As the Trust Department does not 
decrease the business of the lawyer, 
but enlarges the field and dignity of 
his labors, neither does the Real 
Estate Department injure the individ- 
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ual Real Estate Agent. If there 5e 
competition, it is healthful, and tiie 
survival of the fittest is an immu- 
table law. New conditions surround 
us, and the Trust Company responds 
to them. 

This Department engages in thie 
sale of real property of all kinds. 
From the small building lot or large 
vacant tract to the manufacturing 
plant or office building. From the 
laborer’s cottage to the millionaire’s 
palace. With a broad knowledge of 
values, with a large force of compe- 
tent and experienced men, always at 
its command, with ample capital to 
carry on its operations and aid its 
patrons, with well-known stability 
and high standing, the success of 
Trust Companies in the Real Estate 
field is well merited. 

In the matter of the collection of 
rents and the handling and manage- 
ment of estates, no better medium 
has ever been created; human na 
ture is pretty much the same the 
world over, and a resident of New 
York who has real estate in a dis- 
tant city to sell or to rent or to be 
cared for and managed, will look to 
the Trust Company as the best and 
safest means of accomplishing his 
purposes. A glance at the daily 
papers shows the magnitude of the 
advertising by Trust Companies in 
the handling of real estate, and in 
addition, the other means to bring 
about beneficial results, are beyond 
the power of an ordinary agent. 
Realestate literature is now furnished 
the public, which in form and _ sub- 
stance exceeds any which has gone 
before. 

To the powers referred to are to 
be added the matter of real estate 
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ins negotiated through Trust Com- 
panies. Where the security is ample, 
the business is transacted without 
delay and without red tape. Notaries 
Public, Expert Seriveners and Ex- 
aminers are always at hand so that 
expedition and accuracy are assured. 


rHE SAFE DEPOSIT DEPARTMENT. 


The Safe Deposit Department is 
one necessary part in the bodily 
make up of a modern Trust Com- 
pany. Perfectly secure against all 
attacks or loss from any cause, it 
is resorted to by rich and poor alike 
for the safe keeping of securities and 
articles of value. ‘‘Thieves do not 
break through nor steal,’”’ and all 
the protection and strength which 
the ingenuity and wit of man can 
produce are here brought to bear. 
Space large or small, at a moderate 
expense, can here be had and the 
proper owner only is allowed to enter. 

The large capital of the Trust 
Company insures excellent accommo- 
dations and the personnel of the 
Board of Directors secures rigid vigi- 
lance and surveillance. 

And here again the association of 
departments is a decided benefit, 
for the vaults are accessible to all 
patrons of the institution, who have 
need of them, and no risk is incur- 
red in the transportation of valu- 
ables on the streets or over long dis- 
tances. 
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I have now concluded my survey 
of the various departments of a 
Trust Company. 

Success and public usefulness have 
followed the Trust Companies in their 
rapid growth and progress. If any 
classOr vocation has suffered by this, 
it is certain that the public at large 
has been benefited. The accumula- 
tion of large capital has fostered the 
growth of large enterprises, has aid- 
ed in the development of the re- 
sources of the country in general; 
and especially in the West and South 
has the ability to get large sums of 
money at fair rates of interest near 
the seat of operations, opened ave- 
nues of trade and commerce hitherto 
unknown. I know of no more profit- 
able and interesting field of life work 
for young men of capability and 
energy, who are willing to “scorn de- 
lights and live laborious days,” than 
that offered by the Trust Company. 
It is an institution which has come 
to stay and the magnitude of whose 
operations in the near future is be- 
yond reckoning. There are few towns 
or cities of five thousand or more 
inhabitants where the Trust Com- 
pany law is in effect, which will not 
admit of one or more. So much for 
the Trust Company; ‘‘age cannot 
wither nor custom stale” its infinite 
variety. 
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THE LATEST USURY DECISION. 


S kw United States Supreme Court 
has rendered a decision upon the 
subject of usury by national 

banks that should attract attention. 

A bank in Kansas City loaned money 

upon a note at seven per cent. and 

also loaned by way of overdraft, 
charging one per cent. a month upon 
overdrafts. When it took a new 

7 per cent. note, the unpaid interest 

on the old note, compounded semi- 

annually, was included. The Mis- 
souri legal rate is 6 4%, but 8 % is 
allowed by contract, and compound- 
ing of interest is also allowed, but 
not oftener than once a year. The 
supreme court held that interest had 
been charged at a greater rate than 
allowed by Missouri law, and entire 
interest from beginning was forfeited 
and non-recoverable by the bank. 
The forfeited interest on the over- 
drafts was trifling, but the point of 
the decision particularly deserving 
of attention is the following: The 
bank contended that as the total 
sum received for interest would not 
amount to more than 8 per centon 
the debt, it had a right to charge 
interest as it did. This contention 
the court denies. It says: “Even if 
the compounded interest is less than 
might be charged directly without 
compounding, a statute may forbid 
enlarging the rate in that way, what- 
ever may be the rules of the common 
law. Therefore since the interest charg- 
ed and received by plaintiff was com- 
pounded more than oncea year, it was 
at a rate greater than was allowed 


by U. S. Revised Statutes, § 5197.” 

In other words, even though an 
amount of interest charged, may be 
within the contract rate, neverthe. 
less, if the manner in which it is 
charged, as by compounding oftener 
than allowed, is forbidden by law, a 
greater rate is charged than is allow- 
ed by law, and the penalty of usury 
isincurred; notonly must the amount 
be within the legal rate, but thie 
method of charging that amount 
must also be within the law. 

A bank in Missouri might at the 
end of a given period earn a greater 
amount of interest on a_ principal 
sum by taking a note at 8 percent., 
and compounding the unpaid inter 
est annually in renewals, than it 
would if it took a 7 per cent. note 
and compounded the interest semi- 
annually, yet as the one method 
would be legal and the other illegal 
under Missouri law, the entire small- 
er amount of interest earned in the 
latter case, would be forfeited, while 
the larger amount earned in the first 
stated case would be recoverable. 

This decision of the national su- 
preme court is certainly worthy the 
attention of all national bankers, 
as it shows them that they may be 
guilty of usury in certain cases, even 
though the amount of interest charg- 
ed is less than amount which could 
be charged by a straight loan at con- 
tract rate. The result to the bank in 
this particular case was that some 
$15,000 of its money had no earning 
capacity for a period of several years. 
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BANKING LAW. 


ys HIS Department embraces all the newly decided cases of importance to bankers, bank counsel 


and bank directors. 


The experiences they disclose are likewise worthy the careful attention 


and study of the merchant, the depositor and the bank student seeking advancement. Further 
information regarding any case published herein will be furnished on application. 


PERSONAL LIABILITY OF BANK 
PRESIDENT PERMITTING 
OVERDRAFTS. 


President, permitting insolvent son to overcheck 
account without knowledge of directors—Per- 
sonal liability to bank therefor. 


Western Bank of Louisville v. Coldewey’s Ex’x, et al., 
Court of Appeals of Kentucky, December 15, 1904. 


The practice of allowing unsecured overdrafts 
is for the determination of the board of directors 
of a bank, or of certain officers to whom the board 
But whether allowed 
by the board, or by an officer under delegation of 
authority from the board, it must be permitted 
in the exercise of business judgment and discre- 
tion, by prudent and honest action, and if funds 
are allowed to be appropriated by a customer, 


may delegate that power. 


known to be insolvent, or whose assets would not 
justify a prudent person in extending him credit, 
the officer permitting it will be liable to the bank 
as for a neglect of duty, where loss results. 

These principles applied to a case where the 
president of a bank opened a credit for his insol- 
vent son, by discount of his unsecured note, and 
subsequently allowed the son to largely overdraw 
his account, without the knowledge of the board 
of directors, or of an advisory committee whose 
function it was to pass upon all loans and dis- 
counts. Loss resulting to the bank, the estate of 
the president, who afterwards died, is held per- 
sonally liable therefor. 


Appeal from Circuit Court, Jefferson 
County, Chancery Division. 
‘*To be officially reported.” 


Action by the Western Bank of Louis- 
ville against Anton F. Coldewey’s execu- 


trix and others. From a judgment in 
favor of defendants, plaintiff appeals. 
Reversed. 


O’Rear, J. This is an action by the 
Western Bank of Louisville, Ky. , against 
the estate of its late president, Anton F. 
Coldewey, to recover damages for about 
$35,000, sustained through the conduct 
of the president by personally permitting 
his son William G. Coldewey to over- 
draw his account with the bank with- 
out the knowledge and consent of the 
board of directors, an advisory com- 
mittee of which board was daily on 
hand to pass on loans applied for, and 
in concealing such overdrafts from the 
board and its members. It is charged 
that the conduct ot Anton F. Coldewey 
complained of was the result of negli- 
gence on his part, wherein he neglect- 
ed to discharge his duties to the bank, 
from which the damage stated has re- 
sulted; and it is also charged that his 
conduct was fraudulent as to the bank. 
The facts necessary to an understand- 
ing of this case are these: 

It appears that Anton F. Coldewey 
had been the president of the bank since 
its organization, some 40 years ago, 
until his death, in April, 1900. The 
capital stock of the bank was, for many 
years before the death of Anton F. 
Coldewey, $250,000, and the surplus 
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something over $50,000. The bank had 
a board of directors who met monthly 
as a body to consider the affairs of the 
institution. The board was an active 
one in the management of the business 
affairs of the bank, so far as they were 
brought to its attention. The by-laws 
provided for an advisory committee, 
and the custom prevailed from the be- 
ginning to the death of President Colde- 
wey to have an advisory committee 
from this board; the president being ex- 
officio one of its members. The other 
two were taken in rotation, serving for 
one week out of each month; there be- 
ing eight other directors beside the 
president. This advisory committee 
was required to meet, and did meet, 
when the bank was open for business 
and when there was business necessi- 
tating it, every morning at 11 o'clock 
in the banking house of appellant. 
Their duties included their examining 
and passing upon all applications made 
to the bank for loans and for discount of 
notes and other papertothe bank. They 
kept what were called ‘‘application 
books,’’ on which they supposed, and on 
which it was presumed, that every note 
offered to the bank for discount, and in 
which all applications to borrow its 
money, were entered for the inspection 
and approval of the advisory committee. 
In 1898 William G. Coldewey, who was 
a son of the president, Anton F. Colde- 
wey, and who wasengaged in the whole- 
sale liquor traffic at Louisville, bought 
out an establishment of that nature 
which had been conducted by his uncle, 
August Coldewey, lately deceased. It 
was bought on credit entirely, for the 
consideration of about $10,000. He 
continued the business bought from 
his uncle under the name of August 
Coldewey & Co. Upon buying this 
business he opened an account with ap- 
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pellant bank by borrowing from it 
$2,000, evidenced by his personal noie 
for that amount, without collateral or 
other security. The proceeds of thie 
note were placed to his credit, against 
which he checked. This note was not 
put on the application book, nor was it 
laid before the advisory committee or 
board of directors. With this start 
William G. Coldewey personally, and 
in the name of his firm August Colde- 
wey & Co., has drawn checks at his 
own discretion against appellant bank, 
without any previous arrangement with 
the bank or its directors that he might 
do so, and although he had no funds 
there against which to draw the 
checks. ‘The proof is conclusive that, 
when these checks were presented to 
the bank to the individual bookkeep- 
ers through the clearing house, these 
bookkeepers carried them to the presi- 
dent, Anton F. Coldewey, who kept an 
office in the bank, and was there almost 
daily in the management of its affiairs, 
and asked him whether the bank should 
pay the checks, notifying him at the 
same time that the accounts were over- 
drawn at times as high as $10,000 or 
more. The invariable response was a 
direction to the clerks to pay the checks, 
which was done. On some occasions, 
when the president was absent, the 
clerk would report the checks to the 
cashier, who directed them to be paid. 
By this proceeding something like 
$35,000 was drawn out of the bank in 
excess of what was put in by way of 
deposit and notes discounted by William 
G. Coldewey, in his own name and the 
name of the business concern he was 
conducting under the style of August 
Coldewey & Co. That this fact was 


known to the president and consented 
to by him, and in fact directed by him, 
the record leaves little or no room for 
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During all this time William 
G. Coldewey was indebted andinvolved 
apparently as much or more than he 
owned, and after the first few months 
from the beginning of this business 
was insolvent. Shortly after his father’s 
death he madea deed of assignment for 
the benefit of all of his creditors. His 
estate, including that inherited from 
his father, would not pay much upon 
his indebtedness. 

Anton F, Coldewey received a salary 
of $2,coo per year from the bank as its 
president. He was the active head of 
the institution, participating personally 
in the daily management of its business 
affairs. It was he who laid before the 
advisory committee the paper that was 
to be passed upon by them. Notwith- 
standing the factsabove enumerated, he 
did not tell them at any time that his 
son was being permitted to overdraw 
his account so extensively, or at all; 
nor did he bring to the attention of the 
committee a number of notes given by 
his son to the bank without security, 
which were credited upon his overdrawn 
account, reducing it apparently to that 
extent. The directors testified that 
they did not know and had never heard 
of William G. Coldewey having over- 
drawn his account to the extent that he 
did do it, nor had they heard that he 
had overdrawn it at all until after the 
death of Anton F. Coldewey. 

That certain of the directors, includ- 
ing the president, overdrew their ac- 
counts at times, and that other persons 
were allowed to overdraw their accounts 
at times, is not material here. The 
practice in a bank of allowing its cus- 
tomers to overdraw their accounts with- 
out prearranged security is a matter at 
least to be determined by the govern- 
ing body of the bank, its board of di- 
rectors, or if the board sees proper to 


doubt. 
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delegate that matter, and does dele- 
gate it to its president or cashier, then 
by those officers. Pryse v. Farmers’ 
Bank, 17 Ky. Law Rep. 1056, First Na- 
tional Bank v. Reese, 25 Ky. Law Rep. 
778. But if the practice as a busi- 
iness course is allowed by the bank 
at all, whether by direct action of its 
board of directors, or whether by its 
cashier or president under the authority 
delegated to them by the board of di- 
rectors, the propriety of allowing par- 
ticular overdrafts is one that addresses 
itself to the business judgment and dis- 
cretion of the officers having that mat- 
terin charge. If they act prudently 
and honestly, they will not be held res- 
ponsible for losses that occur from it. 
On the other hand, if they allow the 
funds of the bank to be so appropriated 
by a customer or customers who are 
known to be insolvent, or whose assets 
or business would not justify a prudent 
person similarly situated to extend them 
such credit, they will be liable to the 
bank as for a heglect of their duty, 
where loss results from it. 

We might stop this case here on the 
facts ; for, even if this overdrawing of 
accounts by a customer of appellant 
bank was a practice expressly allowed 
by authority of its board of directors, 
and was left by them as a matter of 
business discretion to the president and 
cashier, in this case the facts show that 
the line of credit extended to William 
G. Coldewey was far beyond what his 
business and property justified. It was 
a reckless employment of the bank’s 
funds, more than negligent, for which 
both the president and cashier would 
be liable to the bank as for a neglect of 
their duties and a breach of their trust. 
To go further, as the case has been pre- 
pared and presented on this line, we 
find that the power was not delegated 
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by the board of directors, or by the 
advisory committee, to the president 
and cashier to loan this bank’s funds 
otherwise than upon the advice and con- 
sent of the advisory committee, or of 
the board of directors. The loans that 
were made, for such is the effect of 
the overdrafts of William G. Coldewey, 
were not by the consent of, nor were 
they known to, the directors, nor to 
the advisory committee. It appears, 
rather, that they were concealed from 
them. This was a direct breach of a 
plain duty owing by these officials, the 
president and cashier, to the bank and 
its stockholders and creditors, for which 
they should be and are liable to the 
bank ; damage to it having resulted 
therefrom. That the bank has not seen 
proper to proceed against the cashier 
by action does not at all lessen the 
liability of the president for his breach 
of duty. We find, however, that sev- 
eral thousand dollars of these overdrafts 
occurred after March 13, 1900, the last 
time Anton F. Coldewey appears to 
have been at the bank, acting as its 
president. After that he was confined 
to his home by sickness, from which he 
died. For the overdrafts created after 
March 13, 1900, he is not liable, for he 
did not authorize them ; nor, so far as 
the record shows, did he know that they 
were being created, nor was it within 
his power at that time to have prevent- 
ed it. For allowing these it appears 
that the cashier alone is responsible. 

A matter is pleaded in defense by 
way of estoppel against the bank, which 
is that on September 12, 1900, William 
G. Coldewey made a deed of trust to 
Gustave D. Coldewey of all the assets 
of August Coldewey & Co. and of his 
individual assets, including his share in 
his father’s estate, in trust for the pay- 
ment of his business creditors, and that 
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the bank, together with other business 
creditors of August Coldewey & (o., 
then agreed, in consideration of ‘hat 
conveyance, not to sue William G. Uol- 
dewey, but to look only to the asses so 
conveyed to the satisfaction of its claims 
against William G. Coldewey, and that 
by this conduct the bank had estopped 
itself from making any claim against 
Anton F. Coldewey for losses by his 
breach of trust as president. Before a 
matter can operate as an estoppel in 
pais, it must be shown that the party 
pleading it has been prejudiced in some 
right of his by the act complained of ; 
that he would have done something 
which he could have done, but for the 
act; or that he was induced to do some- 
thing that he would not have done, but 
for it. It is not shown in this case that 
Anton F. Coldewey’s estate was injured 
in any way by the matter pleaded as an 
estoppel. Suppose William G. Colde- 
wey, being insolvent, had determined 
or threatened to avail himself of the 
bankruptcy act, and was induced to 
forego that in the bank's favor by the 
agreement of the bank not to sue him 
upon these debts for a definite time, as 
it is charged. How could that have in- 
jured Anton F. Coldewey’s estate? In 
the first place, making the deed of as- 
signment did not prevent William G. 
Coldewey from taking the benefit of 
the bankruptcy statute. In the next 
place, the deed of assignment did not 
give to William G. Coldewey anything 
of his own estate that he was not enti- 
tled to under the law, without regard 
to that deed, except the immunity from 
suit for a certain time. As Anton F. 
Coldewey was not the surety of William 
G. Coldewey, nor his guarantor, nor 
otherwise bound for him by contract on 
these matters, if Anton F. Coldewey 
had a right of action against William 
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G. Coldewey, he still had it. If Anton 
F. Coldewey’s estate had such right, it 
could not be affected by the agreement 
bet ween the bank and William G. Colde- 
wey. 

Again, if the bank derived any bene- 
fitor advantage from the assignment 
and the collateral agreement, that ad- 
vantage went to reduce William G, 
Coldewey’s indebtedness to it, and to 
the extent that it did reduce that in- 
debtedness Anton F. Coldewey’s lia- 
bility to the bank was correspondingly 
reduced. Therefore, instead of being 
a detriment, it was an advantage to 
Anton F. Coldewey’s estate that the 
agreement was made, There was no 
privity between Anton F. Coldewey, 
William G. Coldewey, and the bank in 
this matter. William G. Coldewey was 
bound to the bank upon his implied 
contract to repay it the money had and 
received by him. Anton F. Coldewey 
was bound to the bank for his tort, 
wherein he, in neglect of his duty, or 
in fraud, suffered his son to withdraw 
the funds of the bank, without consent 
of the board of directors or the advisory 
committee, and without collateral or 
other security, whereby the bank sustain- 
ed the loss. This is not sucha relation 
as that a release of one of the parties 
bound would release the other. Bran- 
nin v. Loving, 82 Ky. 377. 

It may be true, as claimed by appel- 
lees, and as indicated by the opinion of 
the learned chancellor who tried this 
case, that the cashier was more culpa- 
ble in the matter of allowing these 
overdrafts than was the president. It 
may furthermore be true, as claimed, 
that others of the board of directors 
were culpably negligent in the matter, 
though, if these facts were all so, the 
bank’s right of action is for the tort 
against all of its derelict officers who 
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have occasioned its loss. The action 
may be against all, or it may be against 
one or more. The bank’s legal right to 
recover the loss indicated by this opin- 
ion against Anton F. Coldewey’s estate 
appears to be clear in law. The unse- 
cured notes executed by William G. 
Coldewey in part settlement of his over- 
drafts, after they had been created, are 
to be treated as the overdrafts are. 
These settlements were not a loaning of 
the bank’s money by its board of direc- 
tors, but simply reduced to definite 
form the evidence and amount of the 
liability to it previously created by the 
overdrafts wrongfully permitted by the 
president and cashier. 

The judgment of the circuit court to 
the contrary is reversed and cause re- 
manded, with directions to enter judg- 
ment in conformity with this opinion. 


CHECK AS ASSIGNMENT. 


Check for lumber purchased— Drawer depositing 
with drawee, by agreement with payee, draft 
and bill of lading, to meet check—Check held 
appropriation of sufficient amount of proceeds 
to pay check for purchase money. 


Parkersburg Mill Co. vy. Farmers & Traders’ National Bank 
of Covington, Ky., Court of Appeals of Kentucky, 
November 16, 1904, 


One V in Covington, Ky., purchased a car load 
of lumber from P in West Virginia, giving his 
check therefor on a Covington bank, and agree- 
ing with P that he would deposit in bank, to meet 
the check, a draft on the party to whom he had 
consigned the lumber, with bill of lading attach- 
ed. P forwarded the check for payment to the 
bank on which drawn, and the bank advised P 
that it would not discount the draft, but when 
collected, would credit proceeds to V’s account, 
and stating that it held the check subject to ad- 
vice. P replied, asking the bank to hold the check 
as against the draft, and asking for remittance 
upon payment of the draft. The bank collected 
draft and placed the money to V’s credit, but fail- 
ed to honor the check and remit proceeds to P. 

In an action by P against the bank, 
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Held: V’s check, drawn against the draft, with 
bill of lading attached, was an appropriation of a 
sufficient amount of the proceeds which might be 
realized from the collection of the draft, to pay 
his check for the purchase money, and the bank 
is liable to P thereon. 


Appeal from Circuit Court, Kenton 
County. 


Action by the Parkersburg Mill Com- 
pany against the Farmers’ & Traders’ 
National Bank of Covington, Ky. From 
ajudgment in favor of defendant, plain- 
tiff appeals. Reversed. 


BurnuaM, C, J. On the 3oth of April, 
1902, F. C. Van Stone purchased a car 
load of lumber for export from the 
Parkersburg Mill Company, a West Vir- 
ginia corporation, and in payment there- 
for drew his check upon appellee, the 
Farmers’ & Traders’ National Bank of 
Covington, Ky., for $486.39; and, to 
meet this check, he, by agreement with 
appellant, deposited with the bank for 
discount a draft on his consignee, with 
bill of lading attached. Upon receipt 
of the check, the bank addressed appel- 
lant the following communication: 

Covington, Ky., June 6, 1902. 
Parkersburg Mill Co., Parkersburg, W.Va. 

Gentlemen :—Received bill of lading from 
C. W. Tomlinson to be attached to draft left 
by F. C. Van Stone to take up his check is- 
sued to your company for $486.39. We will 
not discount draft as we have previously done, 
but will send same for collection with instruc- 
tion to cable payment of same and upon receipt 
of advice of payment will credit proceeds to 
his account. Hold check subject to advice. 

Yours, 
B. Branbridge, Cashier. 

In response fo this communication, 
appellant replied as follows: 

Parkersburg, W. Va., June 11, 1902. 
Farmers ¥ Traders’ National Bank, Cov- 

ington, Ky. 

Gentlemen:— We have yours of the 6th rel- 
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ative to the Van Stone check, and would s 
that our understanding with Mr. Van Stone 
was that he had arranged with you to 
count his bill. Will you please advise 
whether there are any special conditions ¢ 
this particular case why the account is 1 
discounted, so that we may know whether 
there is a probability of a repetition of the 
same trouble on some future shipment. \Ve 
thank you in advance for the information. 
Of course it will be all right for you to hold 
his check as against the draft referred to, if 
this ts the best arrangement that can be made. 
We will expect remittance when you receive 
cable notification of the payment of the draft. 
Yours truly, 
£. L. Davidson, Gen. Man. 

In due course, Van Stone’s draft on 
his customer was collected, and money 
placed to hiscredit. The bank having 
failed to honor the check and remit the 
proceeds to the lumber company, they 
brought this action, relying upon the 
facts recited above. A general demur- 
rer was sustained to this petition, and 
the lumber company has appealed. 

There can be no doubt that Van 
Stone’s check drawn against his draft, 
with bill of lading attached, was an ap- 
propriation of a sufficient amount of 
the proceeds which might be realized 
from the collection of the draft to pay 
his check for purchase money. See 
German National Bank v. Grinstead, 21 
Ky. Law Rep. 674. That this was 
the understanding of appellee is abun- 
dantly shown by their letter of June 
6th, in which they acknowledged that 
the draft, with bill of lading attached, 
had been delivered to them by Van 
Stone for the express purpose of taking 
up his check issued to the lumber com- 
pany. Itis true that they declined to 
discount the draft as they had previously 
done, but they assured appellant that 
the draft would be forwarded for col- 
lection, and that upon receipt of ad- 
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vice of its payment the proceeds would 
be credited to his account for the mani- 
fest purpose of meeting the check. The 
words ‘‘will hold check subject to ad- 
vice’ were simply as to whether they 
should retain possession of the check, 
or return it to appellant, pending the 
collection of the draft. There can be 
no doubt that the bank intended that 
appellant should understand by this 
letter that when the draft was collected 
the check would be paid, and that ap- 
pellant so understood it is abundantly 
shown by their response thereto on 
June rth. 

For reasons indicated, the judgment 
is reversed, and the cause remanded, 
with instruction to overrule the demur- 
rer, and for further proceedings consist- 
ent with this opinion. 


ALTERATION OF NOTE. 


Fraudulent alteration by payee —Insertion in 
blank space of rate and date of interest and 
place of payment—Note not invalidated in 
hands of bona fide indorsee. 


Humphrey Hardware Co. v. Herrick, Supreme Court of 
Nebraska, December 21, 1904. 


1. The alteration of a negotiable promissory 
note, after delivery, by filling in the blanks left 
therein, where there is nothing on the face of the 
note to indicate such alteration, will not invali- 
date the note in the hands of a bona fide indorsee 
for value before maturity, and without notice of 
such change. 

2. If the negligence of one influences and indu- 
ces an act whereby an innocent man is injured, 
the culpable party must sustain the loss. Yoeum 
v. Smith, 63 Il. 321, followed and approved. 


(Syllabus by the Court.) 


Commissioner’s Opinion. Error to 
District Court, Lancaster County ; Frost, 
Judge. 


Action by Charles M. Herrick against 
the Humphrey Hardware Company. 
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Judgment 
brings error. 


for plaintiff. Defendant 
Affirmed. 


O.puam, C. This was a suit by an in- 
nocent holder for value of a promis- 
sory note executed by the Humphrey 
Hardware Company,a copartnership, for 
$2,500, due go days after date, and bear- 
ing interest at rate of 1o percent. The 
defense interposed was that the note 
had been fraudulently altered by the 
payee by inserting in the blank spaces 
the rate and date of interest and place of 
payment. It was admitted that the note 
was properly executed and delivered 
by the defendant, the Humphrey Hard- 
ware Company, to Francis B. Chapman, 
the payee named therein. It was ad- 
mitted that the note was written by the 
payee, and that the blanks were also 
filled by him, so that the note stood fair 
on its face at the time it was purchased 
by the plaintiff in thecourt below, There 
was a direct conflict in the testimony 
of Chapman, the payee, and Wheeler, 
the secretary and treasurer of the de- 
fendant company, as to whether the 
blanks in the note were filled before or 
after the delivery of the note to the 
payee. It was clearly established, how- 
ever, that when the note was negotia- 
ted the blanks had all been filled, and 
that the written portions of the note 
and the blanks for rate of interest, date 
of interest, and place of payment were 
allin the same handwriting. On issues 
thus joined, there was a trial to a jury 
in the court below, a verdict for plain- 
tiff, and defendant brings error to this 
court. 

The facts clearly proven surrounding 
the execution and delivery of the note 
were that Chapman, the payee named 
in the note, was the business manager 
of defendant company, that the com- 
pany was in need of money, and Chap- 
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man offered to advance $2,500 for the 
use of the company if defendant would 
give him a note for such sum. The 
company accepted the proposition, and 
directed the execution of a note, which 
was accordingly done by the secretary 
and treasurer of the company. That 
on the execution and delivery of the 
note the payee, Chapman, took the note 
to the Columbia National Bank and ne- 
gotiated it as collateral security to his 
own note for the purpose of procuring 
the money, which was accordingly done, 
and the money was thereupon turned 
over to the defendant company. The 
only conflict in the testimony is as to 
when the three blanks in the note were 
filled—whether before its delivery to 
Chapman or after ; however, there isno 
conflict in the testimony, which clearly 
establishes that the blanks had all been 
filled before the note was negotiated. 
The trial court, after allowing the wit- 
nesses to go fully into the entire trans- 
action leading up to the execution and 
delivery of the note, submitted the 
cause to the jury on an instruction 
which told it in substance that, if the 
jurors believed from the evidence that 
the alteration in the rate and the time 
of drawing interest was made after the 
delivery of the note by the defendant 
company to the payee, without the 
knowledge or consent of the defendant, 
then they should find for the defend- 
ant. This instruction, we think, was 
all, if not more than, defendant was en- 
titled to under the evidence contained 
inthe record. It seems to be well sup- 
ported by the authorities that the altera- 
tion of a promissory note, after deliv- 
ery, by filling the blanks left therein, 
where there is nothing on the face of 
the note to suggest an alteration, will 
not invalidate the note in the hands of 
a bona fide indorsee for value before 
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maturity, and without notice of such 
alteration, The reason of this rule is 
that, where the maker of a note signs 
it and delivers it to the payee, with 
blank spaces in the note for the rate of 
interest, the time of maturity, or the 
place of payment, he will, in a contest 
with an innocent purchaser of the paper 
before maturity and for value, be held 
to have authorized the payee to fill in 
the blank spaces, unless the paper on 
its face bears evidence of mutilation or 
alteration. Or, as was said by the Su- 
preme Court of Illinois in the case of 
Yocum v. Smith, 63 Tl. 321. ‘‘If the 
note had been altered, the maker has 
acted with too gross carelessness to be 
entitled to protection. The purchaser 
is entirely innocent, and not even a 
suspicion of his good faith is created— 
nothing to show that he had any notice 
of anything wrong. The maker placed 
it in the power of another to do an in- 
jury, and, if any loss results, he must 
suffer who is the cause of it. If the 
negligence of one influences and induces 
an act whereby an innocent man is in- 
jured, the culpable party must sustain 
the loss.” 

Under this view of the case, no other 
judgment than that rendered in the 
court below could have been sustained 
either under the law, the evidence, or 
the conscience of the transaction, and 
we therefore recommend that the judg- 
ment of the district court be affirmed. 


CHECK PAYABLE TO BANK. 





Bank taking check, payable to its order, from one 
other than drawer—Form of check is notice 
to bank of drawer’s interest therein. 





Kuder v. Greene, et al., Supreme Court of Arkansas, Octo 
ber 15, 1904. 





Kuder drew a check upon a bank in Kansas 
payable to the Citizens Bank, at Harrison, Arkan- 
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vhich he delivered to one Cole to have the 

bank collect the check for him, Kuder. 
deposited the check with the payee bank to 
wn credit and withdrew the proceeds. 

[leld, the form of the check was notice to the 
bank that the drawer, Kuder, had an interest 
therein, and the bank should not have turned over 
the proceeds of the check to Cole, or to any one 
else, without an order from Kuder.* 


Appeal from Circuit Court, Boone 
County; Elbridge G. Mitchell, Judge. 


Action by J. H. Kuder against C. M. 
Greene and another. From a judgment 
in favor of defendants, plaintiff appeals. 
Reversed. 


In June, 1901, C. M. Greene was the 
cashier of the Citizens’ Bank of Har- 
rison, Ark, In thatmonth J. H. Kuder, 
while in Harrison, delivered to H. E. 
Cole two checks drawn by Kuder on a 
bank in Kansas. One of the checks, 
for the sum of $150, was made payable 
to the order of H. E. Cole. The other 
check, for the sum of $600, was made 
payable to the order of ‘‘C. M. Greene, 
Cashier.’’ Cole took both of the checks 
to the Citizens’ Bank, and had them 
deposited to hisowncredit forcollection. 
The checks were paid by the bank in 
Kansas, and the proceeds were by the 
Citizens’ Bank placed to the credit of 
Cole, who afterwards drew it out of the 
bank on his own check. Before the 
money had been all paid over to Cole, 
Kuder notified the bank that Cole had 
no authority to collect the check, and 
the bank then asked him to find Cole 
and have the matter settled, but noth- 
ing seems to have been done; and after- 
wards, the bank refusing to pay Kuder 
for his draft, he brought this action 
against the bank to recover the sum of 
$600, which he claims that the bank 





* See editorial, “‘ Payee as bona fide holder,” 
wherein this decision is criticised. 
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owed him for the proceeds of the check. 
On the trial the plaintiff, Kuder, testi- 
fied that he gave the check for $600 to 
Cole with the understanding that he 
should deposit it in the bank for col- 
lection for plaintiff, Kuder, and that 
Cole had no authority to use the pro- 
ceeds thereof. On the other hand, Cole 
testified that both checks were delivered 
to him by Kuder in payment of a debt 
that Kuder owed him for a lease which 
Kuder had purchased from him. Kuder, 
in explaining why he sent the check to 
bank by Cole, stated that he did so be- 
cause Cole, who was a customer of the 
bank, told him that, if he would let 
him (Cole) carry the check over to the 
bank, the bank would not charge any 
commission forcollecting. Beforeagree- 
ing to credit Cole with the amount of 
the check, the bank required him to in- 
dorse his name on the back of the check. 

The case was submitted to the pre- 
siding judge, who made the following 
among other findings, to wit: ‘*That de- 
fendants, R. T. Knight and C, M. 
Greene, are, and were at all times men- 
tioned in the proceedings in this case, 
partners and doing a general banking 
business at Harrison, Arkansas, under 
the firm name of Citizens’ Bank, and 
that said defendant C. M. Greene is and 
was at all times cashier of said bank. 
That plaintiff on the 29th day of June, 
1901, drew his draft on Northrup Na- 
tional Bank of Iola, Kansas, in favor of 
said Chas. M. Greene, cashiér, for $600, 
and on the same day caused said draft 
to be deposited in said Citizens’ Bank 
for collection, and that said Citizens’ 
Bank collected said draft on the 6th 
day of July, 1901. That said draft was 
delivered by plaintiff to H. E. Cole, and 
by him delivered to the bank, and that 
at the time of such delivery to Cole 
there wasnoexpress authority given him 
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by plaintiff to collect or appropriate the 
proceeds of said draft. The plaintiff 
did not deliver said draft to Cole in pay- 
ment of the purchase price of a lease, 
nor did he negotiate or sell the same to 
Cole. That the plaintiff constituted 
Cole as his agent to carry the $600 to 
the bank, and there to cash the same 
draft, and then for Cole to deposit the 
sum collected in plaintiff's name in the 
bank.” The court did not make any 
declaration of law, further than that the 
law of the case was in favor of the 
defendants, and he thereupon rendered 
judgment in favor of defendants, and 
plaintiff appealed. 


Rippick, J, (after stating the facts). 
This is an action by plaintiff, Kuder, 
against C. M. Greeneand R. T. Knight, 
partners doing business under the firm 
name of Citizens’ Bank, to recover the 
proceeds of a check for $600 which he 
claims to have deposited with the bank 
for collection. There was no denial of 
the fact that the bank collected the 
check in question, but the defendants 
claim that Kuder authorized Cole to 
collect the check, and had him to pre- 
sent the check to the bank for the pur- 
pose of avoiding payment of exchange 
and collection charges. They say that 
the money was paid to Cole in the ordi- 
nary way, and according to the usual 
course of business of said bank, and 
that the plaintiff, having placed the 
same in the hands of his agent, Cole, 
for the purpose of getting it collected 
without cost to him, and without giv- 
ing defendants information of his in- 
terest therein, ought now to be estopped 
from setting up a claim to the proceeds 
against the defendants. But it seems 
to us that the check itself was notice to 
the bank of the fact that Kuder had an 
interest therein. It was not payable to 
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Cole, but to the cashier of the bank, and 
the bank should not have turned over 
the proceeds of the check to Cole or to 
any one else without an order from 
Kuder. Cole testified that Kuder <e- 
livered the check to him in payment of 
a debt, but the evidence as to that was 
conflicting, and the court found on that 
point in favor of Kuder. He found 
that Kuder did not deliver the check to 
Cole in payment of a lease, as claimed 
by Cole, but that he sent the check to 
the bank by Cole to be deposited for 
collection, and that Cole had no ‘‘ex- 
press authority to collect or appropriate 
the proceeds of said draft,’”” Taking 
this finding of fact as correct, we think 
that the bank is liable to Kuder for the 
proceeds of the check which it paid 
over to Cole, for it was done without 
authority. It is true that the bank 
claimed that the payment was made in 
the ordinary way, and in accordance 
with its usual custom. But if there 
was any such custom, it must have been 
one peculiar to that bank, for there is 
no proof and no reason to believe that 
there is any general custom among 
banks to pay over to third parties pro- 
ceeds of checks made payable to the 
cashier of the bank for no other reason 
than that such parties have the check 
in their possession. It must be plain 
that, when payments are made in that 
way to third parties on their claim of 
ownership, it isdone on the credit of 
such party, and with the expectation 
that he will make good the amount in 
case his statement of ownership should 
prove incorrect, If it was the custom 
of this bank to act differently, and to 
expect that the owner would shoulder 
the loss in such cases, it could not af- 
fect Kuder without notice to him of 
such custom, for, as before stated, it is 
not shown to bea general custom among 
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banks to act in that way, so that plain- 
tiff could be presumed to have known it. 

But the last finding made by the 
court was to the effect that the plaintiff 
gave Cole authority to cash the draft, 
and to deposit the sum in the bank in 
plaintiff's name. This finding seems 
to be somewhat in conflict with the pre- 
vious findings of the court. Now, there 
are only two views of this matter that 
can be taken under the evidence. Either, 
as Cole testified, Kuder gave him this 
draft in payment of a debt he owed him, 
or, as Kuder testified, he gave it to him 
to deposit with a bank for collection 
for him (Kuder). Thecourt found that 
it was not given in payment of a debt, 
and that Cole had no express authority 
to collect it. Taking the whole finding 
of fact together, we are of the opinion 
that the judgment should have been in 
favor of the plaintiff, and that the court 
erred in holding to the contrary. But as 
the findings of the court are to some ex- 
tent conflicting, we have concluded that 
it would be safer to remand the case 
for a new trial, instead of rendering 
judgment here. 

Reversed and remanded. 


TREASURER’S CHECK FOR PRI- 
VATE DEBT. — 


Corporation depositor of bank—Acceptance by 
bank, in payment of individual debt of treas- 
urer, of corporation check, signed by treasurer 
to his individual order and indorsed by him 
to bank—Bank liable to corporation—But bank 
not liable for such portion of check given it 
which was used to pay notes of another corpo- 
ration of similar name—Return of check with 
pass-book and retention by corporation four 
years, before objection, does not relieve bank. 


Manhattan Web Co. vy. Aquidneck National Bank, United 
States Cirenit Court, D. Rhode Island, 
November 10, 1904. 


The Manhattan Web Co. of New Jersey was a 
depositor in the Aquidneck National Bank of 
Rhode Island. Its treasurer drew the corporation 
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check to his individual order and indorsed it to 
the bank with directions to apply on six notes 
held by the bank, four of which represented his 
personal indebtedness, the remaining two being 
notes of the Manhattan Web Co., which was a 
New York corporation with similar name. 

Held: The bank is liable to the corporation 
for such amount of the check as was applied on 
the four notes owing by its treasurer individually, 
but not for the remaining amount of the check 
applied on the notes of the other corporation. 

Where a corporation treasurer uses its funds 
for private purposes, in the absence of cireum- 
stances giving rise to a reasonable inference of 
authority so to do, the bank receiving such funds 
is put on inquiry ; a presumption of the treas- 
urer’s authority to apply corporate funds to his 
private purposes does not arise from the mere 
fact that he does so apply them. But payment of 
a note of a third person is not prima facie illegal, 
or apparently without the scope of the authority 
of a treasurer conducting the business of the cor- 
poration, and the bank is not bound to inquire as 
to the special authority of a treasurer having 
general authority over the funds. In the absence 
of notice of misappropriation to his own, or un- 
authorized, purposes, the bank can assume au- 
thority to direct payment to a third person. 

Further held, the fact that the bank returned 
the check to the corporation, as a voucher, with 
the pass book, and it was retained without objec- 
tion for four years before suit brought, did not, 
under the circumstances of the case, affect the 
corporation’s right to recover. 


At Law. On defendant's motion for 
a new trial. 


Brown, District Judge. The Man- 
hattan Web Company, a corporation of 
New Jersey, was a depositor in the de- 
fendant bank. Its treasurer, E. Read 
Goodridge, drew against its account a 
check for $7,750, dated February 20, 
1900, payable to the order of E. Read 
Goodridge, and signed ‘“‘J/anhattan 
Web Co., E. Read Goodridge, Treas- 
urer.’’ This check, indorsed, ‘Pay 
Aquidneck Nat. Bank or order E. Read 
Goodridge,” was sent by Goodridge to 
Hopkins, cashier of the bank, ina letter 
directing the application of the check 
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to the payment of six notes then held 
by the bank. The bank followed in- 
structions, and charged thecheck against 
the plaintiff’s account. Four of these 
notes, amounting to $5,150, were notes 
of E. Read Goodridge for his personal 
indebtedness to the bank. Two of the 
notes were signed, ‘‘Manhattan Web 
Co. E. Read Goodridge, Treas.,”’ and 
were indorsed ‘‘ Manhattan Web Com- 
pany, E. Read Goodridge, Treas.,” ‘‘H. 
L. R. Goodrjdge,” and ‘‘E. Read Good- 
ridge.’’ These two notes were dated, 
respectively, November 7 and Novem- 
ber 20, 1899. The plaintiff offered evi- 
dence to the effect that these two notes 
were made by the Manhattan Web 
Company of New York, and were not 
notes of the plaintiff, the Manhattan 
Web Company of New Jersey. Upon 
a trial with a jury a verdict was ren- 
dered against the bank for the full 
amount of $7,750. The bank now pe- 
titions for a new trial. 

The plaintiff contends that it is well 
settled as a matter of law that, where 
an agent draws a corporation note or 
check payable to himself, and uses it 
to pay his individual debts or debts of 
third parties, the payee takes with 
notice of the fraud, and the burden is 
cast upon him to establish by proof that 
the act was authorized or ratified by 
the corporation; citing the following 
cases: Rochester & Charlotte Turnpike 
Road Co. v. Paviour, 164 N. Y. 281; 
Campbell v. Manufacturers’ National 
Bank, 67 N. J. Law, 301; Gale v. Chase 
National Bank, 104 Fed. 214; Cohnfeld 
v. Tanenbaum, 176 N. Y. 126; Ran- 
dall v. R. I, L. Co., 20 R. I. 625; New 
York I. Mine v. First National Bank, 
39 Mich. 644; Reynolds El. Co. v. Mer- 
chants’ National Bank, 55 App. Div. 1; 
Gerard v. McCormick, 130 N. Y. 261. 
While there is a question whether this 
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rule is not too broadly stated, since per- 
haps it would not be an unusual busi- 
ness transaction for a treasurer to draw 
corporate funds for his own salary, anc 
to deposit them in his own account 
subject to check for his private bills, 
yet the cases cited are at least sufficient 
to justify the propositions that, where 
a treasurer of a corporation draws and 
uses its funds for private purposes, in 
the absence of. circumstances giving 
rise to a reasonable inference of au- 
thority to do so, the bank is put upon 
inquiry; and that a presumption of a 
treasurer's authority to apply corporate 
funds to his private purposes does not 
arise from the mere fact that he does 
so apply them. 

As to the individual notes of Good- 
ridge, there apparently was no fact, 
additional to the assumption of author- 
ity by the treasurer, to give rise to any 
fair inference of special authority to 
use the funds of the corporation to 
pay his individual notes. 

As to the application of the corpor- 
ate funds to the payment of the notes 
of the Manhattan Web Company of 
New York a very different question 
arises. This was not, on its face, an 
application of the funds to the treas- 
urer’s private use; and I think it cannot 
be said, as a matter of law, that the 
payment of a note of a third person is 
prima facie illegal, or apparently with- 
out the scope of the authority of a 
treasurer conducting the business of a 
corporation. Even if the bank officers 
knew that the Manhattan Web Com- 
pany of New Jersey and the Manhat- 
tan Web Company of New York were 
distinct corporations, and were ignor- 
ant of their relations, they were not 
bound to inquire as to the special au- 
thority of a treasurer having general au- 
thority over the funds. Inthe absence 
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of notice that he was appropriating the 
funds to his own or to unauthorized 
purposes, they might fairly assume his 
authority to direct the payment of 
money toa third person. As a matter 
of evidence, however, the similarity of 
the names, officers, and stockholders of 
the two corporations, and information 
that one was about to succeed the 
other, would bring this branch of the 
case within the doctrine of Dike v. 
Drexel, 11 App. Div. 77, affirmed 155 
N. Y. 637, cited in Rochester & C. T. 
R. Co. v. Paviour, 164 N.Y. 281. Iam 
of the opinion that the evidence did not 
warrant a finding that there was appar- 
ently no authority to pay the notes 
of the Manhattan Web Company of New 
York, and that this was prima facie 
illegal. 

The defendant relies upon the fact 
that after paying the check of Febru- 
ary 20, 1900, for $7,750, the bank, on 
April 2, 1900, made up the pass-book 
of the plaintiff, showing the withdrawal, 
and sent it, with the check vouchers, 
to the plaintiff, and that it was retained 
without objection until 1904, when suit 
was brought. It is contended that the 
plaintiff failed in its duty of reasonable 
diligence to examine its account and 
to give notice of irregularities within a 
reasonable time; citing Leather Mfrs. 
Bank v. Morgan, 117 U. S. 96. The 
applicability of this doctrine to the 
present case is very doubtful. The bank 
knew at the outset that money was to 
be used to pay Goodridge’s individual 
debts. Without inquiry it at once sur- 
rendered its rights against indorsers of 
the old notes and its collateral security 
as well. Knowing the facts, it could 
not complain because it was not inform- 
ed of them by the plaintiff. The bank 
did what was prima facie unlawful— 
surrendered its security—and then com- 
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municated the fact through the pass- 
book and vouchers. There is a clear 
distinction between a case where a bank 
unwittingly has taken a forged check 
and the depositor has failed to give the 
bank timely information of the forgery, 
thus acting negligently, and prevent- 
ing the bank from taking steps for its 
protection, and the present case. In 
Leather Manfrs. Bank v. Morgan, 117 
U. S. 96, 112, it was said: 

‘‘Of course, if the defendant's officers, 
before paying the altered checks, could, 
by proper care and skill, have detected 
the forgeries, then it cannot receive a 
credit for the amount of these checks, 
even if the depositor omitted all exam- 
ination of the account.” 

This is applicable to the present case. 
The bank knew the facts, and knowing- 
ly gave up its securities. This either 
cut it off from all recourse against the 
original parties to the old notes, or it 
could at will seek to cancel the transac- 
tion. If it chose to wait, in the hope 
that the plaintiff would not object, its 
delay in proceeding against the origi- 
nal indorsers and original collateral is 
voluntary, and not caused by neglect of 
any duty of the plaintiff. 

While the finding of the jury is sub- 
stantially correct astothesum of $5,150, _ 
the amount of Goodridge’s individual 
notes, I am of the opinion that the in- 
structions as to the notes of the Man- 
hattan Web Company of New York 
were not sufficiently favorable to the 
defendant, and that the verdict as to 
those notes, amounting to $2,600, is 
against the evidence. 

Petition for a new trial granted, un- 
less the plaintiff shall within 10 days 
file a remittitur as to $2,600. If such 
remittitur is filed, the plaintiff may 
take judgment for $5,150. 
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USURY BY NATIONAL BANKS. 





Forfeiture of entire interest by charging at higher 
rate than allowed by laws of state—Semi- 
annual compounding, and one per cent. per 
month on overdrafts, held to be higher rate 
than allowed by Missouri law. 





Citizens National Bank of Kansas City, Mw., v. M. 8. C. 
Donnell, U. S. Supreme Court, November 28, 1904. 





The statutes of Missouri fix a 6 per cent. rate 
of interest, allow 8 per cent. by contract in writ- 
ing, and the compounding of interest by written 
agreement ‘‘not oftener than once a year.” A 
Kansas City bank loaned money upon note at 7 
per cent. and upon overdraft at 1 per cent. per 
month. Upon taking a new note for the debt it 
compounded the interest semi-annually. 

Held: The charge of one per cent. per month 
on overdrafts and the compounding oftener than 
once a year was at a rate greater than allowed by 
Missouri law and subjected the bank to forfeiture 
of the entire interest from the beginning. 

Further held, that even though the amount of 
interest charged would not amount to more than 
8 per cent. on the debt, still, as the interest was 
charged, or compounded, in a way forbidden by 
the Missouri statute, it was at a rate greater than 
allowed by the Missouri law. 





In error to the Supreme Court of the 
State of Missouri to review a judgment 
reversing the judgment of the Circuit 
Court of Jackson County, in that State, 
in favor of plaintiff in a suit on a 
promissory note for the full amount 
claimed, and directing the trial court 
to enter up judgment for plaintiff with- 
out interest, which it decided was for- 
feited under the national banking act 
because usuricus. Affirmed. 

Same case below, 172 Mo. 384. 

Mr. Justice Holmes delivered the 
opinion of the court: 

This is a writ of error to the supreme 
court of Missouri on the ground that 
the plaintiff in error is denied the rights 
with regard to charging interest con- 
ferred upon it by the national banking 
act. Rev. Stat. $§ 5197, 5198, (U. S. 
Comp. Stat. 1901, p. 3493). The suit 


was brought by the plaintiff in error 
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upon a promissory note for $20,000, 
with interest at 8 per cent. made on 
April 29, 1896. The facts, shortly stat- 
ed, are as follows: 

On October 29, 1892, the plaintiff 
bought the defendant’s note for $15,000, 
with interest at 7 per cent. On July 
12, 1895, the defendant being behind- 
hand with his payments of interest and 
also having overdrawn a bank account 
which he kept in the plaintiff’s bank, he 
gave the plaintiff a new note for $17,- 
500, and interest at 7 per cent., in satis- 
faction of both liabilities. The amount 
of this note included three semiannual 
interest charges of $525 each, with a 
few days’ further interest, on the form. 
er note, with interest on this interest 
from the time it was due, and charges 
of 1 per cent or more a month on the 
amount overdrawn each month. It left 
the defendant with a credit on his bank 
account of $230.50. OnApril 29, 1896, 
the note in suit and another note for 
$2,o00 were given in satisfaction of the 
last note for $17,500, and of another 
note for $2,500, of October 1, 1895, with 
interest accrued on both, and of an 
overdraft of $919.90, and a balance of 
$2.42. The overdraft item included, 
as before, charges of about 1 per cent. 
a month on the amounts actually over- 
drawn. 

The supreme court of Missouri held 
that the plaintiff must forfeit all inter- 
est from the beginning of the above 
transactions, and could recover oniy the 
original $15,000, the actual ‘overdraft 
on July 12, 1895, $474.24, the bank 
credit of $230, given the same day, 
the note of October 1, 1895, for $2,500, 
the overdraft on April 29, 1896, of 
$878.81, and the bank credit of $2. 42— 
in all, $19,081.97, less $5, 500 collected on 
account since the action was begun. 
172 Mo. 384. 
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iby the U. S. Rev. Stat. § 5197, a bank 
may charge ‘‘interest at the rate al- 
lowed by the laws of the state * * * 
where the bank is located, and no more.” 
By § 5198 taking, receiving, or charg- 
ing ‘‘a rate of interest greater than is 
allowed by the preceding section, when 
knowingly done, shall be deemed a for- 
feiture of the entire interest which the 
note, bill, or other evidence of debt 
carries with it, or which has been agreed 
to be paid thereon.” The Revised Stat- 
utes of Missouri fix 6 per cent. as the 
rate of interest in the absence of agree- 
ment (§$ 3705), but allow parties to 
agree in writing for not over 8 per cent. 
$ 3706). They also allow parties to 
contract in writing for the payment of 
interest upon interest, ‘‘but the inter- 
est shall not be compounded oftener 
than once in a year” (§ 3711). It will 
be seen that the charge on the over- 
drafts went beyond § 3706, and the 
compounding of the semiannual inter- 
est on the notes encountered § 3711. 
The plaintiff in error denies that 
the prohibition of compounding oftener 
than once a year affects the ‘‘rate of in- 
terest’ within the meaning of those 
words in U.S. Rev. Stat. § 5198, and 
contends that so long as the total sums 
received would not amount to more than 
8 per cent. on the debt, it has a right 
to charge them under U. S. Rev. Stat. 
$5197, coupled with Mo. Rev. Stat. 
$3706. It disposes of the 12 per cent. 
charge on overdrafts by the suggestion 
that the amount is trifling, and de mini- 
mis non curat lex, and that this charge 
was a penalty because of a failure to 
pay a debt when due, and therefore not 
usurious. 
We are of a different opinion. The 
rate of interest which a man receives is 
greater when he is allowed to com- 
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pound than when he is not, the other 
elements in the case being the same. 
Even if the compounded interest is less 
than might be charged directly without 
compounding, a statute may forbid en- 
larging the rate in that way, whatever 
may be the rules of the common law. 
The supreme court of Missouri holds 
that that is what the Missouri statute has 
done. On that point, and on the ques- 
tion whether what was done amounted 
to compounding within the meaning 
of the Missouri statute, we follow the 
statecourt, Union Nat. Bank v. Louis- 
ville, N. A. & C. R. Co. 163 U. S. 325, 
331. Therefore, since the interest 
charged and received by the plaintiff 
was compounded more than once a year, 
it was at a rate greater than was allow- 
ed by U. S. Rev. Stat. § 5197, and it 
was forfeited. The suggestions as to 
the 12 per cent. charge on overdrafts 
do not seem to us to need answer. 

There is no doubt, of course, that the 
court could go behind the face of the 
present note, and analyze the sum which 
it represents into its original elements. 
Brown v. Marion National Bank, 169 
U. S. 416; Haseltine v. Central Nat. 
Bank, 183 U.S. 132, 135, 136. These 
cases sufficiently show, also, if more is 
wanted than the words of Rev. Stat. § 
5198, that the court below did not err 
in forfeiting all the interest from the 
beginning. 

We perceive no warrant in the stat- 
ute or the cases for the contention that 
the bank, when it brings the action and 
is met by the plea of usury, may avoid 
the forfeiture imposed by Rev. Stat. § 
5198, in absolute terms, by then declar- 
ing an election to remit the excessive 
interest. 

Judgment affirmed. 








CHECK NOT AN ASSIGNMENT. 





Love v. Ardmore Stock Exchange, et al., Court of Appeals 
of Indian Territory, October 19, 1904. 





On January 9,1899, one Peak (through 
his manager O’Mealy) gave his check 
on the First National Bank of Ardmore 
for $360 to one Poland for value. 

On January 23, 1899, before this 
check was presented, Peak’s deposit in 
the bank was attached in a suit against 
him by one of his creditors. 

On January 25, 1899, two days after 
the attachment, Poland, having held 
the check for over two weeks, before 
presenting it or notifying the bank, 
presented itfor payment. Theamount 
to the drawer’s credit did not then equal 
the amount of the check, but Peak of- 
fered to accept same in full payment 
of the check. 

Held (reversing the lower court): 
The check was not an assignment, and 
the creditor attaching the deposit, prior 
to presentment of the check, or notice 
to the bank of its existence, has the 
prior right thereto. 

The court says: 

‘‘Upon the whole, a careful examina- 
tion of the various decisions of the dif- 
ferent courts upon this question of what 
constitutes an equitable assignment of 
the funds of a depositor in a bank, 
where the depositor has given a check 
on such fund, we are forced to the con- 
clusion that before a check on such 
funds would become an equitable as- 
signment thereof, in a case where at- 
taching creditors have reached such 
funds, one of three things must appear: 
First, the check must, on its face, show 
the intention to appropriate the fund 
on deposit; or, second, the depository 
bank must have had notice in some 
way of the drawing of such check; or, 
third, the check must have been made 
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against a particular fund on deposit, .nd 
for the whole of such fund—neither of 
which conditions appear in the evidence 
or in the findings of fact by the court 
in the case at bar. Weare of the opin- 
ion that, where a party has a check in 
ordinary form on general funds in bank, 
it is his duty to present such check 
within a reasonable time, and if, before 
presentation of his check, a third party 
has attached or garnished the moneys 
in proper legal action, that the payee 
of the check must stand the conse- 
quences of his failure to get his claim 
in in time for payment.” 


BANK STOCK ASSESSMENT. 





Liability of husband on stock standing in name 
of wife. 


Hunt v. Reardon, Supreme Court of Minnesota, December 
2, 1904. 





One Reardon paid for 15 shares of 
stock in the Allemania Bank of St. Paul, 
and procured a certificate to be issued 
in the name of his wife, Ellen Reardon. 
Reardon intended the stock as a gift to 
his wife, but the issuing of it in her 
name was without her knowledge or 
consent, and she never ratified the pur- 
chase, never had the certificate in her 
possession, and refused to accept the 
stock as soon as she heard of the pur- 
chase. Upon her refusal, Reardon took 
no steps and made no effort to return 
the stock or to rescind the purchase, 
but remained in possession of the cer- 
tificate, which stood in the name of his 
wife at the time of the bank’s failure. 

Held, Reardon was owner of the stock, 
there never having been a gift by him, 
and is liable thereon as stockholder. 
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DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 
PANIES. 


N our next number we will publish an im- 
portant decision of the New York Court of 
Appeals upon the effect of a written order 

addressed to a savings bank, signed by two de- 
positors, directing that their account stand in 
the name of “A, or B or the survivor,” with 
the object, in the event of the death of either, 
that the other may draw the whole amount. 


INCREASE OF TRUST CO. STOCK. 





Right of shareholder to purchase at par a proportionate 
amount of increased stock of a New York trust com 
pany, issued above par, in preference to an outside 
purchaser, denied—An in, portant decision for the atten- 
tion of the New York investing public. 





The opinion of the New York Supreme Court, 
Appellate Division, First Department,* reversing 
the judgment of the special term, and denying 
to William E. D. Stokes, the holder of 221 shares, 
the right to purchase at par, a proportionate 
amount of stock issued by the Continental Trust 
Company on an increase of its capital stock, is 
an instructive exposition of the law of New York 
governing the rights of stockholders of corpora- 
tions in such cases. The gist of the decision 
may be thus expressed: Where the officers, 
directors and majority of the stockholders of a 
corporation acting in geod faith, for the benefit 
of the corporation, accept a proposition to double 
its capital stock, conditioned that the person 
making the proposition should have every share 
of the new stock at a price 4% times its par 
value, and considerably in excess of its book 
value at the time the proposition is made, a dis- 
senting stockholder has no vested right, in the 
absence of statutory provisions conferring such 
right, or charter provision, or provision in the 
resolution authorizing the increase, and in the 





* Rendered December 23, 1904. 


absence of fraud or illegality in making the in- 
crease, to purchase at par an amount of the 
new stock proportionate to the number of shares 
already held by him. The court does not de- 
cide the prior right of a stockholder as against 
an outsider to subscribe for a proportionate 
amount of new stock at par, where the increase 
is to be issued at par, nor where the new stock 
is to be issued above par, to subscribe for it at 
the increased price, in preference to outsiders. 
The question of the right in such case is differ- 
entand distinct from the right claimed by Stokes 
to subscribe at par for a proportionate amount 
of an increase of stock at 4% times its par value. 

The opinions of the writers of text-books on 
corporations are all to the contrary of the decis- 
ion made, but, notwithstanding, the court says 
the right contended for, in the circumstances 
stated, cannot be sustained either in law or in 
reason. 

The court refuses to regard the decisions of 
other states as controlling, saying it must look 
to the decisions of its own state for guidance 
and help upon a question of so much importance 
tothe citizens of New York. It finds, in these 
decisions, nothing to the contrary of the view of 
the law which it adopts. 

We present below a statement of the facts, 
and an abridgement of the opinion of the court 
which is expressed by Mr. Justice O’Brien, Van 
Brunt P. J. and Hatch, J., concurring in the 
opinion; Patterson, J. concurring in the result 
and Laughlin, J. concurring in the main in the 
views expressed by Mr. Justice O’Brien, adding 
some further observations of his own. 

STATEMENT OF THE FACTS. 

William E. D. Stokes, upon the organization 
of the Continental Trust Company, in 1890, be- 
came one of its original stockholders; and in 
the year 1897 he held 221 shares, out of a total 
issue of 5,000 shares. This trust company 
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started with a capital of $500,000, and it had 
accumulated on the st day of January, 1902, a 
surplus of $1,048,450 94; making the book value 
of the stock on that day $309.69 a share. In 
the summer or fall of 1901 the banking house of 
Blair & Co. made a proposition to the officers 
of this trust company to purchase 5,000 shares 
of its stock at $450 per share, provided the 
capital stock of the company should be increased 
by that amount. The proposition of Blair & 
Co. was coupled with the condition that it should 
have every share of the new stock. After re- 
ceiving the proposition of Blair & Co., as ap- 
pears from the minutes of the executive com- 
mittee, under date of December 16, 1901, the 
president, Mr. Barnard, “reported that an offer 
had been made by Mr. Dennis, of Blair & Co., 
for 5,000 shares of Continental Trust Company 
stock, at $450 a share, provided the existing 
capital stock was increased to that extent; that 
the proposed purchasers were a group of men 
who could bring large deposits and profitable 
business to the company; and that they would 
require not more than ten places on the board of 
trustees, the names to be satisfactory to the 
executive committee. After careful deliberation, 
it was resolved that the executive committee rec- 
ommend to the board of trustees that the propo- 
sition be approved, and that the board call a 
special meeting of stockholders to vote upon 
the question.” This recommendation of the 
executive committee was approved by the board 
of trustees, and the latter accordingly, on or 
about January 6, 1902, through the president of 
the trust company, sent out a notice calling a 
meeting of the stockholders for January 29th; 
the object stated being to vote on a proposition 
to increase the capital stock, and to determine 
whether the whole of such increase of stock 
should be sold to Blair & Co. A circular letter 
was also sent at the same time, in which the 
advantages of the proposal made by Blair & 
~ Co. were set forth at length, and recommending 
the acceptance of the proposition. At such 
meeting the stockholders, without a dissenting 
vote, adopted a resolution to increase the capi- 
tal stock; and, on the resolution for the sale of 
the stock to Blair & Co., Stokes, representing 
221 shares, and another stockholder, represent- 
ing 20 shares, were the only dissenting votes. 
The stock of the company was accordingly in- 
creased, and sold to Blair & Co. and their as- 
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sociates at the price named—$450 a share. The 
rumor of the negotiations with Blair & Co. 
caused an increase of the value of the stock, so 
that the market value rose from about $425 per 
share in the middle of September until in Janu- 
ary, 1902, the actual market value of the stock 
was fixed by stipulation at $550 per share ‘The 
result of the sale at the price named ($450) 
doubled the capital of the company, and more 
than doubled its surplus, so that the actual book 
value of every share of stock, including Stokes’ 
was increased from $313 to $381 a share; and 
the market value of every share of stock, in- 
cluding Stokes’ was largely increased, as shown 
by an actual sale of the stock at $700 a share 
within but a year after the transacticn was con- 
summated. Stokes, before, at the time, and after 
the meeting at which the increase of stock was 
voted, claimed that he was entitled to a propor- 
tionate amount of the new steck at par on thie 
day of its issue; and the learned judge at Special 
Term decided that the action of the trust com- 
pany in refusing to receive Stokes’ subscription 
for 221 shares of new stock at par was unlaw- 
ful, and a decision was duly made and filed 
directing judgment to be entered against the 
Continental Trust Company for the dama- 
ges sustained by Stokes, namely, the ditfer- 
ence between the par value of 221 shares and 
the market value, with interest and costs. Judg- 
ment was accordingly entered for $115,151.07, 
and from that judgment the trust company ap- 


pealed. 
ABRIDGEMENT OF OPINION. 


The plaintiff's contention is that, when the 
Continental Trust Company increased its capi- 
tal stock, he, being a stockholder, had the right, 
in preference to any other person, to subscribe 
at par for the new stock in proportion to the 
number of shares of original stock held by him. 
This right, he insists, is inherent, presumptive 
and vested, and that it is not within the power 
of all the other stockholders or officers of the 
corporation to deprive him of it. All the text- 
writers On corporations range themselves in sup- 
port of these contentions, and there are many 
dicta to be found in cases which sustain them. 
It would unduly extend this opinion to quote 
from these atlength. * * *, 

It is important, in reaching a conclusion, in 
the absence of any controlling authority in this 
state upon the precise question involved, that 
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«ec should have before us the facts which are 
determinative of the question presented. There 
is nothing in the charter of the trust company, 
there is no statutory law, nor any resolution of 
the directors or the stockholders, requiring that 
the new issue of stock should be distributed 
among the existing stockholders. On the con- 
trary, it appears that the officers and trustees 
recommended the increase, and the stockholders 
voted for it for the purpose of selling it to Blair 
& Co. Nor do we understand that it is seriously 
contended that, in acceding to the proposition of 
Blair & Co. to sell the entire new issue at the 
price fixed, there was any discrimination against 
any stockholder, or that there was any bad faith 
on the part of the officers, or that all the stock- 
holders did not share equally in the benefits arising 
from the arrangement which was consummated. 

By a process of elimination, therefore, we may 
pass over such of the cases cited as involve ques- 
tions relating to the issue of new stock, wherein, 
whether by force of a statute, or by the charter 
of the corpuration, or the resolution of the direct- 
ors, express provision is made for distribution 
among existing stockholders. So, too, we may 
eliminate the cases wherein the directors of the 
company were engaged in perpetrating fraud 
upon stockholders, or where, without authority 
of law or the vote of stockholders, or other acts 
clearly ultra vires, the directors attempted to in- 
crease the capital stock. In addition. we have 
cases cited in support of plaintiff's proposition 
from other states, beginning with the old case 
(decided in 1807) of Gray v. Portland, 3 Mass., 
364, wherein we find language in the opinion of 
the court which does support the contentions of 
the plaintiff as broadly as they are made. From 
this case, and others following it, the views of 
the text-writers in their summary of the law on 
the subject have undoubtedly been taken. 

Passing from the decisions of other states, 
which, however valuable as arguments, are not 
controlling, we should seek in the decisions of 
our own state for guidance and help upon a 
question of so much importance to our own citi- 
zens. Strange as it may appear, though the 
question must have frequently arisen, we are re- 
ferred to but three cases in which the subject 
was discussed or passed upon. These are Miller 
v. lilinois Central R. Co., 24 Barb. 312; Matter 
of Wheeler, 2 Abb. Pr. (N.S.) 361; and Currie 
v. White, 45 N. Y. 822. * * * 
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So far as the cases in this state are concern- 
ed, therefore, they leave the precise question 
which is presented for our determination an 
open one; and we are at liberty to consider it 
as we would any other which has been frequent- 
ly discussed, but never authoritatively decided. 
In approaching it, it is important, in speaking 
of the right which a stockholder has, that we 
should clearly distinguish between a case where 
the directors propose to issue new stock and 
sell it at par; and one wherein it is proposed to 
sell it at its actual or market value, when it has 
increased, as in the present instance, to a value 
more than four times its par value. And an- 
other distinction which is important is whether 
the right which a stockholder has is one which 
would entitle him to subscribe to the new stock 
which issued at its actual value, or is a right to 
subscribe for it at its par value. It is to be 
noted that the plaintiff here did not offer nor 
ask to be allowed to subscribe at the price 
which Blair & Co. were willing to pay to the 
trust company for the stock when increased. 
What he insisted upon was that, regardless of 
its value or the price that the corporation could 
obtain for it, he had an inherent right to obtain 
the stock at par. If wrong in this position, 
even though he might have had a right to his 
proportion of the new stock, had he offered to 
pay for it the same price offered to the trust 
company by Blair & Co., he cannot recover. He 
stands or falls in the position which he took, 
and has throughout the controversy maintained 
——that, notwithstanding the corporation could 
sell the increased stock to Blair & Co. for $450 
a share, he was entitled, upon payment therefor 
at par, to receive the same number of shares of 
the increased stock that he held of the original 
stock of the company. 

Much might be said, and considerable force 
may be derived from the views of text-writers 
and from the expressions in opinions, in sup- 
port of the proposition that a stockholder, as 
against an outsider, has a primary or pre-emptive 
right to subscribe for any increase of stock 
made by the corporation. This primary or pre- 
emptive right, however, to subscribe at par for 
increased stock which is to be issued at par, or, 
where the value of the stock is greater than its 
par value, and it is proposed to issue it at its 
greater price, to subscribe for it at such price, 
in preference to outsiders, is quite different and 
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distinct from the right here claimed, which is 
that of a stockholder to have at par stock which 
is worth or can be sold, in the interest and for 
the benefit of the corporation, to others, for 4% 
times its par value. We do not think, in the 
absence of any statute of the state conferring 
such right, or provision in the charter of the 
corporation, or in the resolution authorizing the 
increase, or of fraud or illegality in making the 
increase, that this contention as to the right ofa 
stockholder which the plaintiff here asserts can 
be sustained either in law or in reason. It is 
not claimed that there is any statute in this 
state which confers suc right, nor are any of 
the other conditions to which we have adverted 
present, which in any way affect the exact ques- 
tion which we are discussing, namely, whether 
or not the officers, directors, and a majority of 
the stockholders of a corporation, when acting 
in good faith, and in the interest and for the 
benefit of the corporation and the stockholders, 
could increase its capital stock, and sell it to 
outsiders for a sum greatly in excess of its par 
value, without giving to a dissenting minority 
stockholder the privilege of obtaining his pro- 
portion thereof at par. The s‘atus as well as 
the rights of the stockholder with respect to the 
issue of new or increased stock has been set 
forth with clearness, and in a manner that com- 
mends the reasoning to our judgment, in the 

_ opinion of Mr. Justice Peabody in the case, to 
which we have already adverted, of Miller v. 
Illinois Central R. R., supra, in the following 
language: 

“The ownership of stock of the company gave 
to the owner an undivided :nterest as owner in 
the property of the corporation—an interest 
which bore the same proportion to the whole 
property as his shares did to the whole num- 
ber of shares. This right was a right or pro- 
portionate interest in the assets of the company, 
and in the proceeds and benefits of the property 
of the company. These assets were the property 
of the corporation. This was a right not to 
any part of the assets separately and exclusive- 
ly; not a right to an immediate exclusive pos- 
session of or property in any particular part of 
those assets; not a right to an immediate dis- 
tributive share of the assets or any part of them ; 
and no more a right to a distributive share of 
any stock of the corporation belonging to itself 
than to any other property belonging to it. Prima 
facie all the property of the corporation was dedi- 
cated to its use for the purpose of advancing the 
enterprise for which it was organized; and any 
stock it might own, whether of its own capital 
or that of any other company, like any other 
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property, was to be used, in the discretion of ‘ts 
officers, to accomplish that end in the manner 
most beneficial to the corporation and corpo;a- 
tors, as such.” 


This case, as weil as the case cited by the 
plaintiff, of Reese v. Bank of Montgomery 
County, 31 Pa. 78, furnishes reason for the 
defendant’s contention that the right to issue 
the new stock was like a corporate franchise, or 
any other property of the corporation which it 
held in trust for the benefit of all its stockhold- 
ers, and which was to be administered by the 
stockholders or the directors for the best interest 
of all, and in such manner that no one should 
gain any unfair advantage or benefit therefrom 
to the exclusion of or at the expense of any of 
the others. 

In nearly all the cases relied upon by the 
plaintiff, a court of equity was appealed to, to 
prevent unjust and unconscionable benefits to 
officers or fellow stockholders at the expense of 
another stockholder. If, however, upon the facts 
here appearing, the plaintiff can succeed, a court 
of equity will be assisting in consummating a 
transaction which will enable a single stock- 
holder to retain all benefits in common with his 
fellow stockholders, and, in addition, obtain the 
other benefits included in the large money judg- 
ment here awarded at their expense. The bene- 
fit which has resulted from the sale of the new 
stock to Blair & Co. has increased the market 
value of the plaintiff's shares of stock from $400 
to $700, and has intrinsically increased it in the 
difference between the former and the present 
book value of the stock. These benefits or ad- 
vantages were equally shared by every other 
stockholder. What, however, the plaintiff, in 
addition, claims, is the difference between par 
and $550, the market value of the stock on the 
day of issue to Blair & Co., which advantage 
will accrue to no other stockholder but the 
plaintiff, and which he is to receive at their ex- 
pense, because, if the judgment is paid by the 
company, the loss will necessarily fall on the 
stockholders. Such an inequitable result, which 
would give the plaintiff an unfair advantage 
over the other stockholders, should not be per- 
mitted, unless for cogent reasons, or because of 
some rule of law which makes such a result in- 
evitable. Recognizing the force of this sugges- 
tion, the plaintiff meets it by saying that this 
contention of lack of equity or justice begs the 
whole question, because, having, as he claims, 
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an absolute, inherent, vested property right, 
under the view taken by text-writers and sus- 
tained by expressions in opinions, there cannot 
result any inequity from the enforcement of a 
vested right. The conclusion would undoubt- 
ediy follow if the premises were true. As we 
have endeavored to point out, however, the 
view to which we incline is that the stock of a 
corporation is like any of its other assets; being 
property which should be held and administered 
for the equal benefit of all. The only distinc- 
tion between stock and other property of a cor- 
poration grows out of the fact that, in addition 
to the value attached to stock, t':ere is the ele- 
ment and incident belonging thereto of repre- 
sentation and of voting power, and a voice in 
the affairs and management of the corporation. 
It it because of this feature attaching to stock 
as distinguished from other property of the 
corporation, that cases without number have 
held that, with respect to the issue of new stock, 
an existing stockholder has a primary, pre-emp- 
tive right, as against an outsider, to subscribe 
for this stock at the price at which it is issued 
by the corporation. Although the reason for 
this right is not often expressed, we think that, 
to a large extent, itis based upon the view taken 
by those who have considered the subject of 
preserving to each stockholder his proportionate 
interest in the capital and surplus made by the 
increase equal to that held in the former capi- 
tal of the company. The preservation of this 
proportionate interest or representation in the 
company has been deemed of such importance 
that we find in many states statutes passed for 
the purpose of preserving it, and so, too, in the 
charters of many corporations; and in such in- 
stances the power of the corporation to issue 
new stock for more than its par value, or to 
permit outsiders to subscribe until existing 
stockholders have refused to take the new stock, 
is expressly prohibited. 

Upon a sale of increased stock, the property of 
the corporation, there may be, as here, two in- 
terests to be considered—one, of the stockholder; 
and the other, that of the corporation. Both 
are secured in case the company receives and 
the stockholder pays as much for the stock as 
would be paid by an outsider. But if a single 
minority stockholder, against the view of the 
majority, can obtain stock at par when the com- 
pany can obtain a greater sum from an out- 
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sider, which the stockholder is unwilling to give, 
then the company suffers, and a single stock- 
holder, at the expense of the majority, gains. 
This is tantamount to saying that the right of 
a single stockholder to obtain increased steck at 
par is greater than the rights of the officers and 
other stockholders, and is greater than the 
rights of the corporation itself. We do not 
think that the primary right which he may have 
to subscribe for the new stock can be extended 
so as to menace the best interests and welfare 
of the corporation and its stockholders, regard- 
ed as a whole. It cannot be that the rights of 
a single stockholder, when in conflict, are para- 
mount to the rights of the corporation itself. 

It is to be noted that the proposition of Blair 
& Co. was conditioned upon its receiving all of 
the increased stock. Had the plaintiff offered 
to pay the same price for his proportion, then 
a situation would have been presented where 
the interest and primary right of a stockholder 
to subscribe would be in direct conflict with 
what the officers and other stockholders regard- 
ed as for the best interests of the company. 
What our decision would be, were such a ques- 
tion before us, it is unnecessary to say. Not 
being before us, we do not decide it. 

As pointed out, we are not controlled by any 
statute in this state, nor does the charter of 
this company forbid it; and we are therefore 
free to apply the rule well expressed by Chief 
Justice Sterritt in Morris v. Stevens, 178 Pa. 
563, wherein he says: 


“In general, the present holders of stock have 
a primary right to subscribe, in proportion to 
their holdings, for any new issue. The stock- 
holders themselves certainly may determine 
otherwise, and order a sale to the public, and 
payment of the proceedsintothe treasury. But 
this is exceptional, and the exercise of a reserve 
power, which should not be permitted unless 
there is a clear intent of the stockholder to do so.” 


In the case at bar the intent of the stockhold- 
ers was made manifest; all, including the plain- 
tiff, who voted, having voted for the increase, 
and all, excepting the plaintiff and one other 
small stockholder, having voted to sell the stock 
at the price offered to Blair & Co. 

It is contended by the defendant that the 
plaintiff is estopped from challenging the acts 
of the other stockholders and officers because 
he knew that the purpose and object of the in- 
crease was to carry out the arrangement which 
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the officers had made to deliver all of the in- 
creased stock to Blair & Co. * * * 

We refrain, however, from deciding this case 
upon the question of whether or not the plain- 
tiff is estopped, preferring, as we do, to place 
our decision upon a broader ground, viz., that, 
irrespective of our view upon the question not 
involved—as to whether or not the plaintiff had 
the primary right, had he offered to pay the same 
amount as Blair and Co., to subscribe for his 
proportionate share of the increased stock—we 
are of opinion that the primary, pre-emptive, in- 
herent right, or by whatever term designated, 
which the plaintiff had, did not enable him to 
subscribe at par for any portion of this stock 
which the trust company could sell for $450 a 
share to an outsider, and which sale was made 
in good faith, with a view of having the proceeds 
placed in the treasury of the company, and of 
bringing in “a group of men who could bring 
large deposits and profitable business to the 
company,” all of which was to redound equally 
to the benefit and advantage of the corporation 
and all of its stockholders. 

This judgment, we think, should be reversed, 
and a new trial ordered, with costs to the appel- 
lant to abide the event. 


VAN BRUNT, P. J., and HATCH, J., concur. 
PATTERSON, J., concurs in result. 


LAUGHLIN, J. (concurring). I concur, in the 
main, in the views expressed by Mr. Justice 
O’Brien, but wish to add some further observa- 
tions: 

The statute regulating the increase of the capi- 
tal stock of a corporation (sections 44, 45 and 46 
of the stock corporation law [Laws 1892, p. 1836, 
c. 688]) provides that such increase, within the 
limitation, if any, prescribed by law, may be 
made by the unanimous consent of the stock- 
holders, or by the vote of the holders of the 
majority of the stock, either in person or by 
proxy, at a meeting duly called for that purpose. 
The statute is silent as to whom, or the terms 
upon which, the increase of stock shall be issued. 
These questions are therefore to be determined 

‘by the application of common-law principles. 
Where the stockholders all agree, of course no 
question could arise; but where the majority 
favor the increase of the capital against the 
wishes of the minority, or upon terms opposed 
by them, then important questions are liable to 
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arise. In that event, I think the statute confers 
implied power upon the majority to determine 
whether the stock shall be issued at par or abo\ ¢ 
par, at what may be deemed its actual value, in 
view of the value of the assets of the existing 
corporation, the right to ultimately share in which 
the holders of the new issue of stock will thus 
acquire. The action must be taken, however, 
in a manner that will secure the existing stock- 
holders an opportunity of exercising their pre- 
emptive right of subscribing for a share of the 
increased capital stock in proportion to their 
holdings of the original. I think, for instance, 
that the sale of the new stock to the highest 
bidder, upon sealed proposals, would be a viola- 
tion of this right. A stockholder, prior to the 
increase, has a right to a voice in the manage- 
ment, and to a share of the assets of the corpo- 
ration, on final dissolution, in the proportion that 
his holdings bear to the entire outstanding capi- 
tal. These rights are materially affected by an 
increase of the capital stock, and such increase 
must therefore be made in a manner to enable 
him to become the purchaser of such a propor- 
tion of the increased capital stock as will pre- 
serve his right to the same proportion in the 
assets on final liquidation as he originally had, 
and also the same voice in the management of 
the corporation. Moreover, the immediate effect 
of an increase in the capital stock of a corpora- 
tion, the value of which is above par. would be 
to depreciate the value of the original stock, 
unless the new capital is issued and sold at a 
valuation equal to that of the original issue. It 
is therefore manifest that, if the holders of the 
original stock are not to purchase the entire new 
issue, it is to their interest that the increase of 
stock be issued, not at par, but at what will be its 
actual value, as near as the same may be ascer- 
tained. The rule contended for by the plaintiff 
would be equitable only in those cases where 
all existing stockholders could afford to purchase 
their respective proportions of the new issue at 
par. This, it is evident, many stockholders could 
not do. Furthermore, issuing the new stock at its 
actual value would more substantially increase 
the working capital, which is ordinarily the prin- 
cipal advantage to be thus attained, whereas, if 
it is issued at par to the existing holders, they, 
and not the corporation, will receive on a resale 
the excess value above par. 
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TAXATION OF SAVINGS BANK STOCK, 
Government bonds not exempt. 


People’s Savings Bank v. City of Des Moines etal. Des 


Moines Savings Bank vy. Same. Home Savings 
Bank v. Same. Supreme Court of Iowa, 
December 17, 1904. 


Appeal from District Court, Polk County; 
James A. Howe, Judge. 

Appeal from the judgment of the district court 
affirming the action of the board of review of 
the city of Des Moines in refusing to deduct 
from the assessment of the appellant banks, 
upon its shares of stock, the amount of govern- 
ment bonds owned by them. Affirmed. 


PER CURIAM. This court is fully committed 
to the doctrine that the general exemption from 
state taxation with which the bonds of the 
United States are clothed does not entitle the 
bank to deduct the amount of such bonds from 
the value of the shares of their stock which are 
assessed to it for the purposes of taxation under 
Code, § 1322. German Savings Bank v. Bur- 
lington, 118 lowa, 84; National State Bank v. 
Burlington, 119 lowa, 696; First National Bank 
v. Independence, 123 Iowa, 482. We are favored 
by an elaborate and able argument for appel- 
lants, insisting that such taxation cannot be up- 
held, especially as applying to savings banks, 
and that this position has the support of the 
federal Supreme Court, whose holdings, in the 
last resort, must govern the rights of the par- 
ties. These propositions were presented quite 
fully in the cases above cited, and we are still 
satisfied with the conclusions there reached. 
Those cases have all been decided within such 
recent period that a rediscussion of the subject 
and of the bearings of the various precedents 
cited is not called for. 

The judgment of the district court is affirmed. 


INTERPLEADER BY SAVINGS BANK. 


A savings bank in New York, which is served with notice 
of claim to a deposit by persons who have no present 
right thereto, but only a future interest, cannot in an 
action for the deposit, interplead such claimants, as 
section 115 of the Banking Law, which provides for in- 
terpleader, does not contemplate a claim against the 
bank by those having only a future interest. 


Gifford v. Oneida Savings Bank, New York Supreme Court. 
Appellate Division, Third Department, Nov. 16, 1904. 


Appeal from Special Term, Madison County. 
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Action by William E. Gifford against the 
Oneida Savings Bank. From an order directing 
certain persons to be made parties defendant in 
the action, plaintiff appeals. Reversed. 

William Roberts died in January, 1896. He 
left, him surviving, a widow, Fannie L. Roberts, 
and four children, one of whom is Emma Gif- 
ford, the wife of this plaintiff. In the decedent’s 
wil! Fannie L. Roberts, his widow, was given 
“the use, rental, profits, occupation and control of 
all my real estate, and likewise of all my personal 
property during her natural life.” After her 
death,certain allowances and the remainder were 
given to his children, Elmer E. Roberts, Chaun- 
cey A. Roberts, and Martha A. Lea. Fannie 
L. Roberts was named as the sole executrix of 
the will. She qualified as such executrix, and 
among the assets of the estate was a deposit in 
the defendant savings bank. Further moneys 
were received by the executrix as moneys of the 
estate, and deposited to her personal account. 
Upon the 7th day of July, 1903, she withdrew 
from her account as executrix the sum of 
$720.81, and deposited the same to her personal 
account in the said bank. Thereafter, upon the 
29th day of October, 1903, she caused to be 
withdrawn from her personal account in the de- 
fendant bank the sum of $700, and caused the 
same to be deposited to the account of her 
daughter, Emma Gifford, in the said bank, and 
she obtained therefor a passbook of the bank, 
which she delivered to the said Emma Gifford. 
The evidence is to the effect that she was 
personally owing Emma Gifford and this 
plaintiff, who is the husband of Emma Gifford, 
the amount of this deposit. At that time Emma 
Gifford also had in said bank a deposit of about 
$200. While this money was upon deposit in 
the defendant bank to the credit of Emma 
Gifford, the other children of William Roberts 
gave notice to the bank that these moneys were 
the moneys of the estate, and could not lawfully 
be transferred by the executrix. Thereafter, 
upon demand of Emma Gifford, the bank gave 
to her two drafts—one of $104.32, upon the 
Oneida National Bank, which was thereafter 
paid; the other was the one of $800, upon the 
Morton Trust Company. Before this $800 draft 
was presented, payment thereupon was stopped, 
and William Gifford, this plaintiff, as assignee 
of said draft, brought this suit against the sav- 
ings bank for the payment of the moneys repre- 
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sented thereby. Thereupon the savings bank 

made a motion at Special Term under section 

115 of the banking law (Laws 1892, p. 1896, c. 

689)to bring into this action the other children 

of the said William Roberts, deceased, and 

Fannie Roberts as executrix. This motion was 

granted. From the order granting this motion 

this plaintiff here appeals. 


Argued before PARKER, P. J., and SMITH, 
CHASE, CHESTER, and HOUGHTON, JJ. 


SMITH, J. The determination of this contro- 
versy depends upon the construction properly 
given to section 115 of the banking law (Laws 
1892, p. 1896. c. 689). The part of the section 
material to the controversy reads as follows: 

“In all actions against any savings bank to 
recover for moneys on deposit therewith, if there 
be any person or persons not parties to the ac- 
tion who claimed the same fund, the court in 
which the action is pending may, on the petition 
of such savings bank, and upon eight days’ 
notice to the plaintiff and such claimants, make 
an order amending the proceedings in the action 
by making such claimants parties defendant 
thereto, and the court shall thereupon proceed 
to determine the rights and interests of the 
several parties to the action in and to such funds.” 

In McGuire v. Auburn Savings Bank, 78 App. 
Div. 26, in speaking of this statute, Justice 
Williams, in the opinion, says: 

“The object of this statute is to relieve these 
savings banks from two or more litigations over 
the same deposit, with all the expense attend- 
ing the same, and the danger of having to pay 
the amount of the deposit to two or more per- 
sons. A recovery by one claimant would be 


THE SAVINGS 


The proceedings of the third annual meeting 
of the Savings Bank Section of the American 
Bankers’ Association, held at New York, Septem- 
ber 13, 1904, have been published in a separate 
book, handsomely gotten up, and edited by Mr. 
James R. Branch, Secretary of the American 
Bankers’ Association. In addition to the papers 
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no bar to a recovery of the same deposit by as 
many others as might severally claim the same.” 

To the notice of claim served upon the bank 
by the children of William Roberts, deceased, 
was attached the will of William Roberts as 
explaining the nature of their claim. From that 
will it appears that Fannie L. Roberts was tlie 
executrix of the will, and, with the life us« 
the property, has the legal title and contro! of 
this property. The interest of these other 
children is purely a future interest, which gives 
to them no present right whatever to the pos- 
session of these funds. The section of the 
banking law under which this order was made 
provides that these moneys may either be ce- 
posited in court or may be held by the bank 
“to the credit of the action until final judgment 
therein, and the same shall be paid by such 
savings bank in accordance with the order of 
the court.” No notice of claim has been served 
upon the bank by Fannie L. Roberts. Upon 
the facts appearing before the Special Term the 
judgment must of necessity give these moneys 
to her, the executrix, or to her assignee, this 
plaintiff. These other children who make claim 
to the bank have no present right to the deposit, 
and the bank can incur no liability to them 
while acting under the direction of one to whom 
the will has given the present title and con- 
trol of the property. A claim against the 
bank by those having only a future interest is 
not such aclaim as is contemplated by section 
115 of the banking law, and the order below 
was therefore unauthorized, and must be re- 
versed. 

Order reversed, with $10 costs and disburse- 
ments. All concur. 


oO 


BANK SECTION. 


read at the meeting of the section, the entire dis- 
cussion is published, verbatim, together with the 
business transacted, inclading election of officers. 
The book also contains the registration at the 
convention, a list of members, the names of the 
officers, and the by-laws of the section. 


PAYMENTS BY SAVINGS BANKS. 


The New York Court of Appeals has rendered 
an important decision of interest to savings banks, 
relative to the degree of care required of these in- 


stitutions in making payments of deposits. This 
will be published in our March-number, with much 
other information of value to savings banks. 
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SCISSORED ORATION UPON NEGOTIABLE INSTRUMENTS LAW. 


U PON reading a copy of an address 
upon the Uniform Negotiable In- 

struments Law, delivered before 
the Executive Council of the Illinois 
Bankers’ Association, December 15, 
1904, by John C. Richberg, of the Chi- 


cago bar, chairman of the Committee on 


Uniform Laws and Negotiable Instru- 
ments Law of the Illinois State Bar As- 
sociation, the editor of this Journal feels 
at once surprised, amused and provoked. 

Whole sentences have been taken 
bodily from an address upon this law 
delivered by the editor before the con- 
vention of the Indiana Bankers’ Associa- 
tion in October, 1902, and, without 
quotation of any kind, delivered as the 
personal words and ideas of the speaker, 
while still other sentences, taken from 
the same source, have quotation marks 
in the published copy, but without any 
reference to the source from which 
derived. Fully one-third of the address 
is thus composed. 

This address ‘* by”’ Mr. Richberg has 
been circulated, in pamphlet form, by 
the executive council of the Illinois 
Bankers’ Association among the bankers 
throughout the state, and among the 
several commercial associations, with 
the object of securing their aid and co- 
operation in urging the passage of the 
Negotiable Instruments Law at present 
session of the Illinois legislature. This 
is an object with which we are in en- 
tire sympathy and for which—the pas- 
sage of the law in different states—we 
have worked with voice and pen, for 
several years. But we do not believe 
that the members of the Illinois Bank- 


ers’ Association are aware of, or would 
approve, such plagiarism. Our first 
impulse was to let this pass unnoticed, 
and we would say nothing if we thought 
it would, in the slightest degree, mili- 
tate against the accomplishment of the 
object for which they are working, but 
what we now say cannot in any way af- 
fect the cause—it is directed against the 
individual—and we bring this to public 
attention because we believe no man 
should be allowed to escape criticism 
who deliberately takes the words and 
ideas of another man and passes them 
off as his own. 

If Mr. Richberg was afflicted with 
such poverty of ideas, or of time, that 
he was unable to evolve out of hisown 
mind, and clothe in his own language, 
a sufficiency of arguments and reasons 
why the Negotiable Instruments Law 
was beneficial for the people of Illinois, 
but found it necessary to use the words 
and ideas of another, the proper and 
manly thing to have done would have 
been to make the acknowledgment. 
This he did do, when quoting from Mr. 
Randolph's treatise on Commercial 
Paper and from Professor Huffcut’s 
work on Negotiable Instruments, cer- 
tain brief passages favorable to the new 
law, both of which works are copyright- 
ed. But finding in the printed proceed- 
ings of the Indiana Bankers’ Associa- 
tion for 1902 an uncopyrighted address 
upon the subject, he did not hesitate to 
appropriate and deliver much of this 
as of his own creation, and take unto 
himself what little credit there might 
be in the origination of such ideas. 
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This, to say the least, was unmanly. 

To particularize: In his address Mr. 
Richberg expresses the following seem- 
ingly original thought, in the following 
unquoted words: 


Among the most important questions de- 
serving consideration are those which grow out 
of interstate dealings or commerce of the peo- 
ple of this countryand which relate to the com- 
mercial instruments which are given in pay- 
ment and settlement of trade transactions and 
which might not be inaptly termed the commer- 
cial paper currency of the country. 


But the original will be found in the 
address delivered in October 1902 by 
the editor of this Journal before the 
Indiana Bankers’ Association, as follows: 


Now, it seems to me that among the most 
important questions deserving the consideration 
of a body of bankers are those which grow out 
of the interstate dealings or commerce of the 
people of this country, and which relate to the 
commercial instrumenis which are given in pay- 
ment and settlement of trade transactions— 
instruments which might not be inaptly termed 
the commercial paper currency of the country. 


Then comes the following, which ac- 
cording to the published copy, Mr. 
Richberg graciously quotes, omitting, 
however, the source from which quoted, 
for a reference to that source would dis- 
close too much that had not been quoted, 
but expressed as original: 


“A full conception of the importance to the 
people of a proper regulation, on a uniform 
standard or basis, of commercial paper, which 
in its special field and peculiar way represents 
money equally as does the government paper 
currency, has made itself manifest in recent 
years. It has so grown in its effectiveness asa 
medium of exchanges as to do over nine-tenths 
of the work of paying for and effecting the ex- 
changes of inter-state commerce—the negoti- 
able instrument —the money or currency of 
commerce.” 


In the printed report of the Indiana 
address will be found the original of 
the above, as follows: 


But the people of the country have not yet 
arrived at a full conception of the importance 
to them of a proper regulation on a uniform 
standard or basis of that other class of currency 
which, in its special field and peculiar way, rep- 
resents money equally as does the government 
paper currency, and which has so grown in its 
effectiveness as a medium of exchange as to do 
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over nine-tenths of the work of paying for and 
effecting the exchanges of interstate commerce 
—the negotiable instrument, the money or cur- 
rency of commerce. 


Next Mr, Richberg says, unquoted: 


When the Government of the United States 
was created, the promissory note, the bank 
check and draft were looked upon only as sub- 
jects for local regulation by the people of each 
state and without especial regard to the rules 
of other states. 


This is a condensation of a probably 
tco prolific expression of the idea in the 
Indiana address as follows: 


When the Constitution of the United States 
was adopted and the regulation of the specie 
and currency of the country devolved upon Con- 
gress the railroad and the steamboat were un- 
known, interstate commerce was in its infancy, 
and the negotiable instrument as a substitute 
for money had not attained to any degree of na- 
tional importance. The bill of exchange, the 
promissory note and the bank check were look- 
ed upon only as subjects for local regulation 
by the people of each State. As it was in the 
beginning so it has continued. From the be- 
ginning of our government down to the present 
time negotiable instruments have been regula- 
ted locally, and not nationally, except certain 
rules of the federal courts, which are not bind- 
ing as law upon any particular State. This in- 
dependent State regulation of bills, notes and 
checks has been by a two-fold method, legisla- 
tive and judicial; it has been without any especial 
regard to these instruments having any circula- 
tion outside of State lines, and without especial 
regard to the rules of other States. Asa result 
each State has provided a special set of laws 
upon negotiable paper, which differ, toa greater 
or less extent, froin those of other States. 


Then Mr. Richberg continues: 


So long as trade and commerce were mainly 
confined to transactions between the citizens of 
a single state within its own borders, these state 
regulations operated fairly well and it did not 
matter materially that the laws of one state 
differed from those of another upon these sub- 
jects. 

But the country has outgrown such con- 
ditions and in innumerable cases more business 
is done by the people or corporations of a state 
with the people of other states than with their 
own and commercial paper is almost univer- 
sally in these transactions the medium of ex- 
change. 

It is a branch of the law which affects all 
classes of merchants, financiers and commerce 
in general throughout this country, and in the 
effect and operation of law regarding negotia- 
ble instruments it is not only international but 
world wide, and is becoming more so day by 
day as our territorial acquisitions increase and 
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our commercial activity is ever expanding. 
There is more need of uniformity of law in this 
country on that subject than ever before, and 
the need which amounts to a necessity will never 
be less while American enterprise endures as the 
leading factor in the commerce of the world 

In the Indiana original, this was 
given thus: 

Now, so long as trade and commerce were 
mainly confined to transactions between the 
citizens of a single State, within its own bor- 
ders, the independent State regulation of nego- 
tiable instruments operated fairly well. Each 
merchant or banker or business man was 
presumed to be reasonably familiar with the 
laws of his own State, and he could know the 
nature of and his legal rightsin a bill of exchange, 
a promissory note or a bank check, governed 
by the laws of his own State, which he took in 
place of money, and transact business without 
fear of loss. If he lacked the necessary know!l- 
edge it was mostly his own fault. In such cir- 
cumstances it did not matter materially that 
the laws of one State differed from those of an- 
other upon these subjects. 

But the country has outgrown such condi- 
tions. The citizens of each state are constantly 


shipping goods and merchandise of every variety 
and description to the citizens of other States 
and receiving back in payment, not actual money, 
but promissory notes and accepted bills of ex- 


change, regulated by the laws of those other 
States. And equally they are receiving from 
other States goods and commodities, and re- 
turning, by way of payment, accepted bills of 
exchange and promissory notes, governed by 
the laws of their own State. Here, in the State 
of Indiana, the products of farm and mine and 
factory are not all consumed and used within 
the State, but they are largely sold and shipped 
to merchants and dealers in Missouri, in !llinois, 
in Kentucky, in Michigan, in Ohio and in many 
other States; and the notes and acceptances re- 
ceived by way of payment, and which stand in 
place of so much money, are purchased and 
discounted by the banks of Indiana in aid of the 
State’s trade and commerce; and, again, the 
citizens of Indiana are likewise receiving goods 
from abroad for which they are sending their 
own notes and acceptances. 


Then comes the following, the first 
portion unquoted; the last portion quo- 
ted, but with no reference to source: 


It is easy to see that such a situation of af- 
fairs calls for a uniform standard of negotiable 
instruments—an instrument governed by the 
same rules, as to its formal requisites of nego- 
tiability, its method of transfer, the obligations 
of the parties to it and the rights of the holder, 
from one end of our common country tothe other. 

‘* Negotiability, we all know, is that vital 
element in a commercial instrument which 
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makes it fitted for circulation in a limited and 
special way, in place of actual money. Now 
that interstate commerce has assumed such 
vast proportions the necessity becomes im- 
perative that the commercial currency of pay- 
ment shall be uniform and not variable, in its 
essential characteristics.” 


In our Indiana address, we expressed 
this as follows: 


It is easy to see that such a situation of af- 
fairs calls for a uniform standard of negotiable 
instrument—an instrument governed by the 
same rules as to its formal requisites of negotia- 
bility, its method of transfer, the obligations of 
the parties to it and the rights of the holder— 
from one end of the country to the other. Ne- 
gotiability, we all know, is that vital element in 
a commercial instrument which makes it fitted 
for circulation, in a limited and special way, in 
place of actual money—that quality which makes 
the instrument certainly redeemable at its full 
face value in money in the hands of one to 
whom it has been negotiated in due course. And, 
now that interstate commerce has assumed such 
vast proportions, the necessity becomes impera- 
tive that the commercial currency of payment 
shal! be uniform, and not variable, in its essen- 
tial characteristics. Only when uniformity 1p 
the standard of negotiability is attained can a 
negotiable instrument coming from one State 
be safely taken in place of money by a citizen in 
another State. 


Lastly, Mr. Richberg expresses at 
length the following seemingly original 
utterances: 


We have arrived at a period of time when 
there is a crying need for uniformity through- 
out the entire country in the standard of nego- 
tiable paper. The respective State govern- 
ments should afford protection to the taker of 
a negotiable instrument to the extent that if it 
conforms to a prescribed standard, it shall be 
redeemable at its full face value, so that the only 
risk left to the purchaser will be as to the sol- 
vency of the parties who are to pay it. 

The Uniform Negotiable Instruments Law 
has come to the front to supply the need. This 
law provides one standard of negotiability for 
commercial instruments, a uniform rule as to 
the methods of its transfer, as to the rights of 
the holder and as to the liabilities of the parties. 
It should be adopted by the General Assembly 
of this great state, and thereby conform to the 
negotiable paper currency of the twenty-one 
states, one territory and the District of Colum- 
bia, in which the law is in force, representing 
New England, the Middle States, the South, the 
West and the Pacitic Coast. 

We will have the benefit of knowing what 
the law of our own state is upon the subject in 
convenient form to be readily known, under- 
stood and accessible to all. 
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In addition to the benefit of a better knowl- 
edge of the law, to the people of our own state, 
they will, by the enactment of the negotiable 
instruments act, also have the immeasurable 
benefit of knowing that the laws of other states, 
already twenty-one in number, whose nego- 
tiable paper they take, are the same, and the 
time is fast approaching, considering the head- 
way it has already made, when this law will pre- 
vail throughout the entire country. 

But, here again, this is substantially 
all taken from our address at Indian- 
apolis, delivered over two years before, 
as the following extract from the address 
in the printed proceedings of the 1902 
convention of the Indiana Bankers’ As- 
sociation, will show: 

We have arrived at a period of time when 
there is a crying need for uniformity throughout 
the entire country in the standard of negotiable 
paper. It has come to be an absolute impossi- 
bility for the commercial purchaser in any State 
to know all the details affecting the negotiabil- 
ity of paper governed by the laws of all the 
other States, and unless a banker has the wis- 
dom of a Solomon and the head for detail of 
a Cuvier he cannot conduct his business with- 
out great risk of loss. Just as the national 
government protects the taker of a bank note 
or other form of government currency in its 
redeemability at full face value in gold so the 
respective State governments should afford pro- 
tection to the taker of a negotiable instrument 
to the extent that if it conforms to a prescribed 
standard it shall be redeemable at its full face 
value, so that the only risk left to the purchaser 
will be as to the solvency of the parties who are 
to pay it. 

The people of Indiana should perform their 
share in this work of protection, and the way 
for doing this has already been paved. The 
uniform negotiable instruments law has come 
to the front to supply the need. This law pro- 
vides one standard of negotiability for com- 
mercial instruments, a uniform rule as to the 
methods of its transfer, as to the rightsof the 
holder and as to the liabilities of the parties, 
This law has already been enacted in eighteen 
States, one Territory, and in the District of Co- 
lumbia—twenty jurisdictions in all. It has be- 
come a law, after due investigation and consid- 
eration, in the New England States of Massa- 
chusetts, of Rhode Island and Connecticut ; in 
the Middle States of New York, New Jersey 
and Pennsylvania; in the Southern States of 
Maryland, Virginia, North Carolina, Florida and 
Tennessee, and in the Western States of Wis- 
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consin, Iowa, Colorado, Utah, North Dakota. 
Washington and Oregon—a total of eighicen 
States, besides the Territory of Arizona and the 
District of Columbia And in addition the 
Legislature of Ohio has recently passed this 
act, and it will become a law in that State on 
the 1st of January next. The people of | ndi- 
ana should at once place this law upon ‘heir 
statute book and make the negotiable paper 
currency of the State conform to the nevgotia- 
ble paper currency of all the other States in 
which the law has been enacted. In so doing 
they will reap a twofold benefit. 

In the first place they will have the great 
benefit of knowing what the law of their own 
State is upon the subject. When the law re- 
poses in the bosoms of the judges, or even 
when it is scattered in a hundred volumes of 
reports of decided cases, it is not in such a con- 
venient form to be readily known and under- 
stood as when it is established in a compact 
body of published rules, accessible to all. * * * 

But in addition to the benefit of a better 
knowledge of the law of their own State the 
people of Indiana will, by the enactment of the 
negotiable instruments law, also have the im- 
measurable benefit of knowing that the laws of 
other States whose negotiable paper they take 
are the same, for the time is fast approaching 
when this law, already adopted in nearly one- 
half of the States, will prevail throughout the 
entire country. 


We ask our readers’ pardon for going 
into this subject at such length. We 
justify the space given, because we 
have not, heretofore, published in the 
Journal our Indiana address and the 
portions we now publish contain many 
statements and reasons, we trust, use- 
ful as arguments in favor of the law in 
those states wherein it has not, as yet, 
been enacted. And while we greatly 
dislike and seldom do, descend to per- 
sonalties, we feel justified in this in- 
stance for we think that no man, how- 
ever great in reputation and standing. 
has the right to use the words and ideas 
of another, as his own, no matter for 
what good purpose; and if he does so, 
such action should not be allowed to 
pass uncriticised and uncensured. 
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7 HE report of F. D. Kilburn, Superintendent 
of Banks, to the New York Legislature, 
January 2, 1905, shows an appreciable im- 

provement during the past year in the condi- 
tion of the institutions under the supervision 
of the State Banking Department. The Super- 
intendeut refers to the practice of paying exces- 
sive rates of interest on commercial deposits, by 
many banks and trust companies, as the one 
thing concerning which he has to make serious 
criticism. He protests against it as unprofitable, 
unwise and in conflict with sound principles of 
banking. 

lhe whole number of state discount banks at 
the close of the fiscal year was 186 with total 
resources (taken from quarterly reports of Sept. 
8) of $443.487,307. The surplus in September 
stood at $34,087,797 to a capital of $28,070,700, 
or as 121.4 to 100, 

On September 30 last there were 367 national 
banks in the state with aggregate capital of 
$143,527,090, combined surplus and profits 
$147.755.764 and total resources $1,864,545,495. 

The ones banks of the state numbered 129 
on September 30. They had on July 1, 1904, 
total resources of $1,275,189,167 of which $1,166,- 
091,444 was due depositors and $108,584,097, 
based upon the market value of securities, was 
surplus. 

Eighty trust companies reported to the Bank- 
ing Department July 1, and the number remain- 
ed unchanged at the close of the fiscal year. 
Their total resources July 1, 1904, were $1,208,- 
450,930. 

The total resources of the several classes of 
institutions subject to the supervision of the 
Banking Department show, for the dates given, 
total resources as follows: 





Banks of deposit and discount, 
September 8, 1904 

Savings banks, July 1, 1904.. 

Trust Companies, July I, 1904 

~ Deposit Companies, July 
» 1904.. 

Redan mortgage companies, 
January 1, 1904 

Domestic mortgage and secur- 


ity company, January 1, 1904. 


$443,487,307 
1,275,189,167 
1 ,208,4 50,930 
6,991,568 
4,892,463 


1,582,413 


Building lot associations, Janu- 
ary I, 
Securities companies, January 1, 


519,256 


3,789,712 
43,699,606 


$2,988,602.422 


Building and loan associations. 


= gain over the previous year 


$181,233,853 
And since "January, 1896, the 
time I became superintendent 


of banks 1,444,188,147 


Nore.—The resources of mortgage and security com- 
panies, and of building lot associations did not appear in 
the like table given in reports previous to 1904, and they 
are not included in the figures of increase since 1896. 


The Superintendent summarizes the ‘changes 
made by the legislature of 1904 in the Banking 
Law, and in acts particularly affecting or of in- 
terest to institutions subject to the supervision 
of the banking department. This legislation 
was, mostly, published, during the year 1904, 
in the several issues of the BANKING LAW 
JOURNAL, 

The Superintendent makes a number of recom- 
mendations for legislation: 

1. He urgently renews the recommendation 
already several times submitted by him that the 
banking law be made to require periodical ex- 
aminations of banks—say, every three or six 
months—by their board of directors, or by a 
committee of directors, either by themselves or 
through an accountant working under their in- 
structions, and verified reports thereof to be 
filed in the Banking Department as evidence of 
proper performance of the work, and for infor- 
mation of the Superintendent. 

2. He submits for consideration of the legis- 
lature if official examinations of banks and trust 
companies now obligatory upon the department 
only once a year shguld not, in the interest of 
greater safety, be required to be made as often 
as semi-annually. 

3. He points out that the section of the state 
Banking Law which fixes the limit upon loans 
to any one person, etc., at 20 per cent. of the 
capital and surplus of a bank or trust company, 
with certain exceptions (discount of bills drawn 
against actual existing values; commercial or 
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business paper actually owned by person nego- 
tiating; or where collateral security worth at 
least 15 per cent. more than amount loaned, is 
furnished—in these cases the restriction does 
not apply), is clumsily drawn, and leaves open 
to dispute whether in a case where a bank has 
an uncollateraled loan amounting to the legal 
limit, and the borrower seeks further accom- 
modation, he may obtain it simply by giving 
collateral] security for the new loan, or must 
furnish collateral worth at least 15 per cent. 
more than the sum of all his liabilities to the 
bank. The Superintendent says that in the in- 
terest of safety the latter ought at least to be 
the requirement, and that obscurity in the law 
should be removed, even if the section be per- 
mitted to stand otherwise in its present form; 
but, in fact, he says, the section should be en- 
tirely recast, and the limit of permissible liabil- 
ity carried by it— which is larger than prudent 
banking justifies—should be materially reduced. 

4. The Superintendent suggests that, if possi- 
ble, the practice by banks and trust companies of 
paying excessive rates of interest on deposits, 
should be regulated by statute. 

5. The Superintendent further suggests that 
if the transfer of the control of a bank to new 
interests could be regulated by legislation, it 
might prevent disaster. 

6. The Superintendent states that the law 
providing for the assessment of stock of a bank 
to make good an impairment of capital is crude 
and unwieldy; and suggests that it should be 
amended so as to allow a private sale of stock 
by the directors upon notice to the owner of the 
amount offered therefor, and the giving to him 
of another opportunity to pay the assessment, 
when he fails to make good upon the first re- 
quisition, and therehy prevent sale of his stock 
at auction, if the stockholder so desires. The 
law should also provide that the proceeds of 
sale be applied to the payment of the impair- 
ment and the expenses of the sale and the re- 
mainder, if any, be returned to the former holder. 

7. The Superintendent re€tommends that the 
practices of building and loan associations of 
treating gross premiums asan earning at their 
inception should be prohibited by law; also that 
the law be amended to prohibit all loans by any 
association whatever upon the security of second 
or divided mortgages. 

8. The Superintendent recommends that the 


LAW JOURNAL. 





Banking Law be amended so as to require that 
trust companies keep a reserve against their de- 
posits—those located in the city of New York a 
reserve of 15 per cent. of their deposits, at leas 
one-third of which shall be in cash; and those 
located elsewhere a reserve of 10 per cent., at 
least one-half of which shall be in cash. 

g. Concerning the duty and discretion of 
the Superintendent in connection with the or- 
ganization of banks and trust companies, the 
Superintendent recommends that the law be 
changed to permit trust companies to be formed 
wherever capital chooses to so interest itself, 
with the reservation only that the proposed cor- 
porators shall be found by the Superintendent 
of Banks to possess “general fitness for the 
discharge of the duties appertaining to such a 
trust,” and to “command the confidence of the 
community in which such trust company is to 
be located.” In that event, however, the mini- 
mum capital that a trust company may have 
should be increased to at least two hundred 
thousand dollars, and there should be a require- 
ment of law that trust companies keep a legal 
reserve. It is also recommended that it be 
made clear in the law that the right to a bank 
charter is as free and absolute as it was under 
the act of 1838 and under the Banking Law of 
1882, and, as until former Attorney-General 
Cunneen declared otherwise, it had been sup- 
posed to be under the Banking Law of 1892. 

10. He further urges that the franchise tax 
on savings banks be repealed. 

11. With reference to legalizing securities as 
investments for savings banks he says: 

“ The test plainly ought not to be what inter- 
ests desire to obtain this market for bonds, but, 
solely, what bonds safety advises that the list 
may include. There are no better or more dis- 
interested judges on this point than the officers 
of the savings banks, and their recommenda- 
tions in any given case should be conclusive. 

Or perhaps it would be well, if it is thought 
desirable to admit as legal investments for 
savings banks securities other than those now 
contained in the statute, to enact a law provid- 
ing for the admission of such railroad mort- 
gage bonds and municipal bonds as come within 
a class and fulfill conditions to be prescribed in 
the law, without specifying particular securi- 
ties. Such a provision would render special 


oe 


legislation unnecessary and inadvisable.” | 
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i2. To carry the work of the savings banks 
into new fields, the Superintendent proposes: 
“ To authorize existing banks to establish branch- 
es upon the initiative of their trustees, sub- 
ject to the approval of the Superintendent of 
Banks, which branches shall possess all of 
the security that attaches to the parent institu- 


tion, and shall assure to depositors exactly the 
same measure of benefits that those in the main 
office enjoy. A scheme wisely wrought out for 


branches of the character suggested would con- 
tain great possibilities of good, and it is diffi- 
cult to see wherein harm could come from it in 
any way. I commend the idea to the considera- 
tion of the Legislature.” 

i3. The Superintendent states that the pres- 
ent statutory provision to protect the public 
against being misled into placing their savings 
with individuals, firms, associations, and even 
banking corporations, upon any representation 
that should convey an impression that they were 
depositing with a savings bank, is not properly 
effective. He recommends that if Section 131 of 
the Banking Law were amended to prohibit the 
use of the word “savings” in connection with 
the business, and in the advertising literature, 
of any “ bank, banking association, individual 
banker, firm, association, corporation, person or 
persons”’ other than a savings bank or a build- 
ing and loan association, the evil would be 
measurably remedied. Then banks and trust 
companies, or other interests, fhight advertise 
interest departments if they chose, but they 
would be restrained from conveying the impres- 
sion, while avoiding the express representation, 
that they are savings banks.” 

14. To prevent savings banks being used by 
men capable of administering their own business 
affairs, to escape taxa‘ion and invest an undue 
proportion of money therein that might be in- 
dependently invested, the Superintendent makes 
the following suggestions : 


“Let a limit be set to the aggregate amount 
that any one person may have on deposit in a sav- 
ings bank, or in all of them combined, and then 
require that any one offering at any savings bank 
a deposit large enough to suggest that it may 
be of an investment character, and exceeding 
some sum to be fixed by law, shall, in order to 
permit the bank to-accept it, make and sub- 
scribe an oath that the deposit so offered will 
not carry the aggregate of his deposits in all 
savings banks to more than the statutory limit. 
False swearing in such a case should constitute 
perjury. 

“The employment of this requirement would, 
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I think, work out in the course of a few years to 
make moneys in the savings banks almost ex- 
clusively of the character which it is legitimate 
for them to take and hold in custody. 

“Another remedy which has been suggested 
by some of the leading savings banks men of the 
State is that no bank be allowed to receive on 
deposit from any one person more than five 
hundred dollars in any year. 

“The suggestion is alsosubmitted for the con- 
sideration of officers of savings banks if a classi- 
fying of their depositors according to the 
amounts to theircredit, with allowance ofa con- 
siderably higher rate of interest on sums up to 
five hundred, or even one thousand dollars, than 
is paid on amc untsin excess of such stated sum, 
would not conduce to at least a partial discon- 
tinuance of the use of savings banks by invest- 
ors, and, if so, if they ought not to employ that 
method. It is already in use in a number of 
banks, and since it gives a preference to the 
small depositor, who is presumably most in 
need of encouragement of that kind to keep him 
up to the effort of saving, it appeals to me as 
quite in consonance with the idea underlying 
the savings banks system, and worthy of univer- 
sal adoption.” 

He concludes his discussion of this subject 
by saying: 

“The one consideration that most impresses 
mein this matter is that the welfare of the sys- 
tem imperatively demands that some plan be 
devised which will confine the savings banks to 
the province which is legitimately theirs, and 
to which their transactions should be strictly 
limited.” 


15. He discusses at length dormant accounts 
in savings banks, and concerning the regulation 
of these accounts makes the following sugges- 
tions: 


“It would, in my opinion, be the greatest of 
mistakes and a grievous wrong, for the State to 
give serious regard to the propositions so often 
put forward, that it take over these deposits, 
either as custodian of them or by escheat. 
Upon the other hand, it would be well, I think, 
that the State require by statute that every 
savings bank make it the duty of some 
individual or individuals in its employ to 
undertake to locate every depositor (or his 
heirs or legal representative) whose account 
shall not have been increased by deposits nor 
decreased by withdrawals in, say, ten years, 
and make a record of what is thus ascertained. 
Such work would prevent large numbers of ac- 
counts from becoming dormant; and the elimi- 
nation of such accounts would mean both the 
restoration of moneys to those entitled to the 
enjoyment of them, and also the removal of one 
ground of prejudice against the savings banks 
and of attack upon them.” 


The above is a synopsis of the principal fea- 
tures of the Superintendent’s report. 
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NEW YORK CHAPTER’S BIG BANQUET. 


VER 300 members and guests of New 
York Chapter, American Institute of Bank 
Clerks, sat down at the annual banquet of 

the Chapter held in one of the spacious halls of 
the Hotel Astor, on the evening of February 8. 
In point of numbers, this banquet was undoubt- 
edly the largest of any similar gathering ever 
held in the city, and in point of maintained in- 
terest and enthusiasm, it was second to none. 
The diners were entertained by the soft strains of 
instrumental music under the direction of Van 
Baar, both orchestral and solo, and Mr. Charles 
L. Safford also rendered several vocal selections. 
After dinner, addresses were made by the Rev. 
Donald Sage Mackay “ For our Moral Good;” 
by Chancellor Henry M. MacCracken “For 
our Friend, New York University;” by Hon 
Charles V. Fornes, President of the Board of 
Aldermen,“ For our Friends, the Bank Officers ;”’ 
by Mr. Thomas B. Paton “For our Lawyer 
Friends ;” by Mr. W. E. Stevens ‘‘For New 
York Chapter ;” by Geo. K. Wadsworth, 1epre- 
senting Chicago Chapter, and by A. H. Cooley, 
representing Hartford Chapter. Mr. Jason A. 
Neilson, president of the Chapter, made an ex- 
cellent presiding officer. He opened the pro- 


ceedings with a neat speech descriptive of the 
work which the Chapter was doing and introduced 
the various speakers in the order above stated. 
Among the notable guests present were: 
R. W. Poor, president of the Garfield National 
Bank; Gates W. McGarrah, President Mechan- 
ics National Bank; Henry Dimse, cashier of the 
Citizens Central National; Jesse C. Joy, Cashier 
Hamilton Bank; John H. Carr, assistant cashier 
Market and Fulton National: Gilbert B. Sayers, 
assistant cashier National Shoe & Leather Bank. 
Among others seated on the platform were: 
Alfred M. Barrett, Convention Chairman of the 
Institute, George E. Allen, Secretary of the In- 
stitute, Samuel Ludlow, Jr., ex-President of New 
York Chapter and E. H. Cook, ex-President 
Alexander Hamilton Chapter, now merged with 
New York Chapter. The banquet Committee 
consisted of J. L. Miller, Chairman; E. F. Feick- 
ert, Secretary; H. L. Andrews, Treasurer; R. J. 
Phair, J. J. McCormick, C. F. Minor and H. N. 
Rodman. The officers of the Chapter are. 
J. A. Neilson, President; W. E. Stevens, ist 
Vice-President; W. I. Dey, 2nd Vice-President; 
E. N. Wilson, Secretary and Treasurer; L. J. 
Grinnon, Chief Consul; C. A. Ingalls, Librarian. 


MISSISSIPPI VALLEY TRUST COMPANY, ST. LOUIS. 


The annual meeting of stockholders of the 
Mississippi Valley Trust Company took place 
Monday, February 6, at which the membership 
of the Board of Directors was increased from 
twenty-one to twenty-five. Four new directors 
were added, viz. Messrs. John I. Beggs of Union 
Electric Light & Power Company; Horatio N. 
Davis of Smith & Davis Manufacturing Com- 
pany; Saunders Norvell of Norvell-Shapleign 
Hardware Company, and Dr. Robert J. O’Reilly, 
a prominent physician. 

Seven directors were also re-elected to serve 
for three years, being Messrs. Charles Clark, 
John D. Davis, Harrison I. Drummond, George 
H. Goodard, Samuel E. Hoffman, Wm. D. 
Orthwein and Rolla Wells. 

The other members of the board, serving 


under previous elections and making the full 
twenty-five are: Judge Wibur F. Boyle, Messrs. 
James E. Brock, Murray Carleton, Auguste Bb. 
Ewing, David R. Francis, August Gehner, 
Charles H. Huttig, Breckinridge Jones, Wm. F. 
Nolker, H. Clay Pierce, Joseph Ramsey, Jr., 
Moses Rumsey, Robert H. Stockton and Julius 
S. Walsh. 

The increase in the board was authorized at 
a special meeting of stockholders of the com- 
pany held on 3rd of January in order to take 
care of the growing business of the company. 
The progress made in the year 1904 was grali- 
fying, and with the addition of the new mem- 
bers to the board the scope of influence of the 
company will be greatly enhanced. 
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INQUIRIES AND CORRESPONDENCE. 


TSS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expe¢t prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Time and Demand Notes Payable at Bank. 


Does the Negotiable Instruments Law authorize a bank to pay a time note, payable at the bank, on any day after its 
maturity, in the absence of express instructions from its depositor ? Rule as to payment of demand 
notes payable at bank considered. 


- , NEW JERSEY, February 6, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—-Will you kindly give me your 
opinion on the following question ? 

The negotiable instruments law of New York 
and New Jersey, and I presume of practically 
all the other states that have adopted it, have 
this provision (New York Section 147): 

“Where the instrument is made payable at a 
bank it is equivalent to an order to the bank to 


pay the same for the account of the principal 
debtor thereon.” 


This has long been the practice in this State, 
although not strictly required under our decis- 
ions. But we have always felt that a note was 
chargeable to a dealer’s account without notice 
only on the day of maturity, not the day after 
or later without special order, and the same 
way we would have refused to pay a demand 
note, feeling there was no day fixed. 

Under the provision quoted above there is no 
limit to time notes, and it would seem as though 
a past due note is chargeable to a man’s ac- 
count if in funds, whether the account was 
good on the day of maturity or not. 

Will you kindly give, for the benefit of your 
readers, your opinion as to this, and. cite such 
authority as you can readily ? 

Will you kindly give, in the same way, and for 
the same purpose, your opinion as to both the 
right or the duty of a bank to pay without 
special instructions a demand note made pay- 
able at bank ? 

Yours truly, 
PRESIDENT, 


Answer.—In the Journal for March, 
1903, (pp. 142, 153,) we discussed this 
question whether, under the Negotia- 
ble Instruments Law, a bank at which 
a note was made payable had any au- 
thority to pay it on any day later than 
the precise date of maturity fixed by 
its terms and we published the opinions 
of several paying tellers in the city of 
New York upon the question. The 
general concensus of opinion was that 
payment of a past-due note by a 
bank at which it was made payable, 
would be unauthorized and perilous; 
that unless the bank paid on the day of 
maturity, it should not pay later with- 
out express instructions from the de- 
positor. One paying teller was of 
opinion that the Negotiable Instruments 
Law authorizes the bank to pay such 
past due paper, as under its terms 
past due notes were payable on demand 
and became the same asacheck. But 
the act simply provides that ‘‘where an 
instrument is issued, accepted, or in- 
dorsed, when overdue, it is, as regards 
the person so issuing, accepting, or in. 
dorsing it, payable on demand,” and 
we would not construe this as placing 
a past due notein the same category as 








136 


acheck, with reference to the authority 
of the bank to pay on demand, within 
a reasonable time. The maker-deposi- 
tor has not issued the instrument when 
overdue, and as to him, the bank can 
find no authority in this provision to 
pay it on demand, after due. 

Our opinion then was, and still is, 
that with reference to notes payable at 
bank, the provision that ‘‘where the 
instrument is made payable at bank, it 
is equivalent to an order to the bank to 
pay the same for the account of the 
principal debtor thereon’’simply author- 
izes and obligates the bank to pay on 
the precise day of maturity; not after- 
wards. Before the act, the rule in dif- 
ferent states conflicted as to payment 
of depositors’ notes payable at bank. 
In some it was held, the bank must pay, 
the same as it must his check; in others 
the bank might, but was not obliged to 
pay ; and in still others, it had no author- 
ity to pay, in the absence of express 
instructions from the depositor. But 
in all the cases, the question of vbliga- 
tion or authority arose out of payments 
or refusals to pay, notes on the precise 
day of maturity (if we except one case 
where by custom payment the follow- 
ing day was held justified). The Nego- 
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tiable Instruments Law, in interest « 
harmony, simply adopts the rule that 
the bank must pay—a note payable at 
a bank is equivalent to an order to the 
bank to pay, etc.,—but in the light of 
past custom, and in view of the cases 
out of which the rule grew, the only 
reasonable conclusion is that, as ap- 
plied to notes payable at bank, the 
order and authority to the bank is to 
pay them according to their terms, 
namely, on the day fixed in the contract 
for payment, or else not at all, without 
express instructions for later payment. 

Concerning checks, being payable on 
demand, the order and authority to the 
bank is to pay, not on any precise day, 
but when demanded, if not at a too 
unreasonable length of time after issue ; 
and concerning demand notes, made 
payable at the bank, we do not see why 
the authority and obligation of the 
bank, under the law, is not the same as 
to checks, to pay them when demanded 
within a reasonable time; but concern- 
ing time notes, having a fixed date for 
payment, we think the courts would 
hold, under the Negotiable Instruments 
Law, that the authority and obligation 
of the bank is to pay only on the day 
of maturity fixed therein. 


Payment of Check on Forgery of Drawer’s Signature. 


Does the Negotiable Instruments Law change the judicial rule of responsibility in such cases, in any state ” 


, TENN, January 6, 1905. 
Editor Banking Law Journal : 

DEAR SiR:—The R bank purchased a check 
from a holder who had forged it. ‘This check 
passed through several other banks and was 
finally presented to the bank on which it was 
drawn, where it was paid and charged to the 
account of the drawer, whose signature was 
When the check was returned to the 
The bank 





forged. 
depositor, he detected the forgery. 


then gave his account credit by the amount of 


the forged check, and brought suit against the 
R Bank to recover the money paid to it on the 
forged signature of one of its depositors. As 
stated in your article in Banking Law Journal of 
June, 1900, the general rule is that it “cannot 
recover back the money from the person who 
received it.” Our Supreme Court is one of the 
courts that have followed the exception and al- 
lowed a recovery on the ground that it was paid 
under mistake, and that the bank that took the 
forged paper was guilty of negligence etc. This 
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holding by our court antedates the passage of 
the uniform law in Tennessee. Of course, this 
act now controls in Tennessee. The question 
now arises: What is the proper construction of 
the uniform act as affecting the question of 
forgery? Is it declaratory of the Tennessee 
holding or does it expressly change that hold- 
We have not been able to find where this 
act has been construed in any of the states 
where it is in force with reference to this particu- 
lar question. If you know of any such con- 
struction, we will thank you very much if you 
will give us the cases. We will also very much 
appreciate such discussion of the question as 
may occur to you. We are very tuch interest- 
ed in the question, as we have been in all your 
articles on the uniform law. 
ATTORNEYS FOR R. BANK. 


ing? 


Answer—So far as we are aware, no 
decision has yet been rendered under 
the Negotiable Instruments Law in 
any state involving the question of res- 
ponsibility and right of recovery, grow- 
ing out of payment of a check upon 
which the depositor’s signature has been 
forged. But, upon reflection, we are 
of opinion that Section 23 of the Ten- 
nessee Act (same section 42 N. Y. Act), 
does not affect or change in any way 
the rule of responsibility and concerning 
the bank’s right of recovery of money 
paid upon such a forged check, pre- 
viously existing in any state in which 
the Negotiable Instruments Law has 
been passed. That section is simply 
declaratory of the rule which was 
recognized at common law that a forged 
signature was a nullity and inoperative, 
and a man acquiring a paper bearing 
such a forged signature, had no right 
to retain it, or to enforce payment of 
it, or to give a discharge for it, unless 
the circumstancesin any case precluded 
the person whose signature was forged 
from setting up the forgery. Thus if 
the forgery was of the signature of the 
maker of a note or the drawer of a bill 
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or check, the person acquiring the 
paper took no title or right of enforce- 
ment, unless the maker or drawer had, 
by certain actions of his, precluded him- 
self from denying the forgery. Like- 
wise if the signature of an indorser was 
forged, the party taking through such 
forged signature acquired no title nor 
right of enforcement, etc. Declaratory 
of this common law, or judicial, rule, 
the Negotiable Instruments Law now 
provides by Section 42 N. Y. Act, 23 
Tenn. Act: 


‘‘Where a signature is forged or made 
without the authority of the person 
whose signature it purports to be, it is 
wholly inoperative, and no right to re- 
tain the instrument, or to give a dis- 
charge therefor, or to enforce payment 
thereof against any party thereto, can 
be acquired through or under such sig- 
nature, unless the party, against whom 
it is sought to enforce such right, is 
precluded from setting up the forgery 
or want of authority.” 


-But in addition to the common law 
rule, thus codified, that a forged signa- 
ture was a nullity and conferred no 
rights upon the taker of the instrument, 
the courts have declared additional 
rules for the government of cases where 
money has been actually paid to the 
holder of an instrument, bearing a 
forged signature, under mistake as to 
its genuineness. The general rule es- 
tablished has been that money so paid, 
under mutual mistake, being paid with- 
out consideration, was recoverable by 
the party paying it. To this general 
rule the courts of many states have 
made an exception in the particular 
case where the forgery was of the sig- 
nature of the drawer of a check. Here, 
in theory, there has not been a mutual 
mistake of fact, for the drawee, being 
presumed to know the signature of the 
drawer, while the holder is not, was 
held bound and concluded by his act 
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in paying the money and denied the 
right of recovery in this particular case. 
But to this again the courts of many 
states have made modifications and ex- 
ceptions which, briefly stated, are that 
where the holder receiving payment 
has been guilty of negligence in taking 
the paper from a stranger without prop- 
er precautions, the bank is not bound 
or concluded by its mistake of the sig- 
nature, but may recover the money 
paid on the forgery of its depositor’s 
signature under the general rule that 
money paid by mistake, without con- 
sideration, is recoverable, just the same 
as if the forgery had been of an indorse- 
ment, concerning genuineness of which 
the bank was not bound to know any 
more than the holder receiving pay- 
ment. 

It seems clear to us that these judi- 
cial rules governing recovery of money 
paid by mistake, without consideration 
—when the payor can recover and when, 
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in certain cases of forgery of deposi- 
tor’s signature, it cannot—are not cov- 
ered by the Negotiable Instruments Law 
but the cases governed by such rules 
are left by that act to the regulation of 
the law merchant, under the provision 
that ‘‘In any case not provided for in 
this act the rules of the law merchant 
shall govern.”’ As before said, the act 
simply goes to the extent of codifying 
the rule that a forged signature is a 
nullity and confers no rights upon the 
taker of the paper containing it, unless 
the party whose signature is forged is 
estopped ; but it does not go further and 
make any codification of the judicial 
rules of any state governing recovery of 
money paid upon forged instruments 
and the circumstances in which such 
recovery may, or may not, be had. 
Therefore, it is our opinion that the 
Negotiable Instruments Law does not 
change the Tennessee judicial law upon 
the subject of inquiry. 


Certificate of Deposit “With Exchange.” 


MCHENRY COUNTY STATE BANK, } 
ANAMOOSE, N. D., January 17, 1905. 4 
Editor Banking Law Journal : 
DEAR SIR :—Supposing a certain bank issued 
a certificate of deposit to one of its customers, 
which bank made a notation “ with exchange ” 
on the certificate. Customer cashes certificate 
at bank in neighboring town, which bank sends 
to its correspondent at Minneapolis, who in turn 
sends same to another bank in town where the 
certificate was originally issued. Ths bank then 
charges 45 cents exchange on the certificate, 
which the issuing bank refuses to pay, not refus- 
ing payment on the certificate proper. Would 
the bank have a right to protest this certificate 


on those grounds ? Yours truly, 


Wo. J. MINKIEWITZ, Cashier. 


Answer.—It is settled by the authori- 
ties that where an instrument is drawn 
and made payable at one and the same 


place ‘‘with exchange,” the words ‘‘with 
exchange” are surplusage, meaningless 
and have no effect in fact orlaw. As 
no exchange is called for to another 
designated place, there can be no ex- 
change on such an instrument. The 
cases in which it has been so held are, 
Bill v. Todd, 29 Ill. 101; Clauser v. 
Stone, 29 Ill. 114; Bank v. Goode, 44 
Mo. App. 129; Chandler v. Calvert, 87 
Mo. App. 368; Garrettson v. Bank, 47 
Fed. 867. 

The bank presenting such a certifi- 
cate of deposit to the issuing bank has 
no right to claim anything for exchange, 
and the issuing bank tenders full pay- 
ment when it offers to pay the face of 
the certificate. The presenting bank 
would have no right to protest the cer- 
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tificate on the ground of a refusal to 
pay acertain sum claimed as exchange, 
and protest under such circumstances 
would be invalid. In fact, we do not 
understand why a bank, in issuing a 
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certificate of deposit payable at its own 
banking house, inserts therein the words 
‘‘with exchange,’ as there can be no 
exchange in such case. 


Check Cashed For One of Same Name as Payee. 


NEw YORK, January 28, 1905. 
Laditer Banking Law Journal : 
DEAR SIR:—The inclosed clipping is from a 
New York daily of to-day’s date: 

* William H. Smith, a negro restaurant keeper at 204 West 
Thirty-seventh Street. got a check for $100 on December 14. 
The check was made out to ‘ William H. Smith’ and the 
letter that carried it was addressed to William H. Smith of 
342 West Thirty-seventh Street. 

* The restaurant keeper indorsed the check and got it 
cashed. It came from the Moore Baker Company of Boston. 
It soon came out that the check was intended for somebody 
else, and Smith was arrested for forgery. He explained 
that he had expected a check for $100 from Wilmington, 
Del 


*“*He pleaded guilty yesterday to forgery and promised to 
return the $100. Judge McMahon suspended sentence.” 


Concerning same, I would like to ask, who 
would be the loser in case the party failed to 
make good on this check—the concern that gave 
the check or the bank that paid it ? 

INQUIRER. 


Answer:—The one that cashed it for 
the forger would be the loser. The in- 
dorsement being a forgery, the drawer 
of the check would lose nothing. 


Land as Banking Security. 


A question of sufficiency of title by prescription, based on adverse possession. 


BROWN’S VALLEY BANK, ) 
BROWN VALLEY, MINN., Jan. 17, 1905. | 
Editor Banking Law Journal: 
DEAR SIR :—A bank is offered for discount 
a note secured by mortgage on real estate, the 
title to which shows a defect as indicated by 
the following extract from the abstract of title: 
ist. U.S. to Daniel Francis, Original Entry, 


dated March 17, 1856, west % of S. E. & Sec. 
36-Township 125, Range 49. 

2d. Daniel Francis and wife to Hans Tor- 
kelson, deed-dated Jan. 11, 1867, N. % S. E. 
14 -36-125-49. = 

3d. Hans Torkelson & wife to Nels Halvor- 
son, deed, dated May 6, 1878, W. % S. E. - 
36-125-49. 

More than twenty years after the conveyance 
noted as No. 3 was made, Nels Halvorson con- 
veys to the party now seeking a loan upon the 
property, and during all of the intervening time 
said Halvorson has remained in quiet and un- 
interrupted possession of the premises. 

The defect to the title occurs in the deed 
noted as number two, and there is evidence to 
the effect that the error in the deed was made 
through inadvertence or by mistake. 


The question I should like to have an answer 
to is whether or not Nels Halvorson acquired 
title tothe premises by prescription, and whether 
the title, if acquired, inures to his grantee ; and 
whether, under the statute, Francis, or anyone 
else claiming under him, would be barred from 
bringing an action for the recovery of the prop- 
erty, provided no legal incapacity existed during 
the possession of the premises by said Halvorson. 

The laws of the State of lowa apply to the 
case. Should like very much to receive the 
answer in the next issue of the JOURNAL. 


Yourstruly, A. I. ENGEBRETSON. 


Answer:—We think in the case in 
question, the error in the deed being so 
clearly a mistake and Halvorson’s pos- 
session continuing so long, we can 
answer your question by saying that 
Halvorson has acquired title to the 
premises by prescription ; that such title 
willinure to his grantee and that neither 
Francis, nor anyone claiming under 
him, could successfully maintain an 








140 


THE BANKING 


action for the recovery of the property 
from the grantees of Halvorson. 

In Iowa, actual adverse possession of 
real estate for ten years creates a title 
by prescription, and it is well settled 
that the right is not merely defensive, 
but is for all practical purposes a title, 
and that an action to quiet title founded 
upon such possession may be maintain- 
ed. Cramer v. Clow, 81 Iowa, 255. 

But mere possession is not enough; 
the Iowa law requires that the posses- 
sion must be open, notorious, contin- 
ous and exclusive and it must be ad- 
verse, under color of title or claim of 
right. 

There are numerous decisions in lowa 
showing what constitutes such adverse 
possession, as well as when a title by 
prescription is not made out. It is not 
practicable to go at any length into 
these cases. In one case (Sater v. 
Meadows, 68 Iowa 501) a man had been 
in uninterrupted possession for twelve 
years and then brought an action to es- 
tablish and quiet his title to the land. 
He introduced certain deeds of convey- 
ance purporting to convey the land to 
him. They were informal and indefin- 
ite in description and did not show 
that the grantors had title to the land. 
But the court held they were sufficient 
in connection with the oral testimony 
in the case, to show that plaintiff's pos- 
session was founded upon color of title. 
In another case (Cramer v. Clow, 81 
Iowa 255) defendants claimed title 
under a warranty deed defectively ac- 

‘knowledged, having been in possession 
for more than ten years, and cultivated 
the land and built a home thereon. 
Plaintiff claimed title under a warranty 
deed executed subsequent to that to 
defendant’s, by the same grantor, but 
filed for record before the deed to de- 
fendants. The court held defendants 
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were entitled to have their title quieted 
as against the plaintiffs. In still an- 
other case (Weinig v. Holcomb, 73 Iowa, 
143) both parties claimed title to the 
lands from the same grantor. Plain- 
tiff’s paper title was perfect. Defend- 
ant claimed he and his grantors had 
been in open, visible and notorious pos- 
session under color of title for more 
than ten years prior to the commence- 
ment of the action. Plaintiff contended 
that defendant and his grantors could 
not be permitted to set up adverse pos- 
session for the reason that they did not 
have color of title, because the land in 
controversy by a sufficient description 
was in terms excluded from the several 
conveyances under which defendant 
claimed; in other words, they had ac- 
cepted a conveyance which in apt terms 
excluded the land in controversy from 
the conveyance under which defendant 
claimed and defendant was therefore 
estopped from setting up color or claim 
of title. 

The court in this case said it did not 
deem it necessary to determine the 
question whether color or claim of title 
could be based upon a deed which, in 
express terms, excluded the land in 
controversy from the conveyance, so as 
to make out a case of adverse posses- 
sion; that such question was entitled 
to weight in determining whether the 
defendant and his grantors took pos- 
session adversely to the true owners; 
that the intention with which the pos- 
session was taken was material and the 
facts relied on to prove it must be 
strictly proved; but the evidence in 
the present case did not show that the 
defendant and his grantors had been 
in possession for ten years under claim 
of title adverse to the plaintiff, and the 
plaintiff therefore had judgment. 

We cite the above briefly to show how 
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cases involving title by prescription 
have arisen and been disposed of in 
Iowa. According to the facts in the 
case submitted, it seems to us that Hal- 
vorson and his grantees have a good 
title for all practical purposes. He has 
been in continuous possession for over 
twenty years of property conveyed to 
his grantor, or intended to be conveyed 
to him, by Francis; his possession has 
been under color of title or claim of 
right by virtue of the deed from Fran- 
cis which contains a mistake in the de- 


scription, and it would seem, without 
doubt, the possession has been adverse 
within the meaning of the lowa law, 
so as to give a good title to Halvorson 
and his grantee by prescription. The 
title may be attacked by those claim- 
ing under Francis, but not successfully 
attacked. Whether the bank should 
loan money upon the security of such 
a title with the chance of a possible 
law suit, is a question of banking, 
rather than legal, judgment. 


Forgery of Payee Upon Registered Government Bond. 


The question of liability incurred by witness to signature. 


NEW YorK, February 10, 1905. 
Editor Banking Law Journal: 

Dear Str:—The recent attempt to negotiate a 
$10,000 registered United States bond, one of the 
securities stolen from the Manhattan Savings 
Institution a quarter of a century ago, suggests a 
question to my mind covering the liability of the 
national bank officer who witnessed the purported 
assignment, had the negotiation been successful, 
which I would like to see answered. The payee 
in this bond was the Manhattan Savings Institu- 
tion, but the bond had become worthless through 
act of Congress which provided a duplicate issue. 
The name of the payee of this bond had been al- 
tered from the ‘‘Manhattan Savings Institution” 
to ‘‘Samuel Warren Miller.” A depositor in the 
national bank in question went with the purported 
payee to the president of the bank, whom he in- 
troduced as Miller. The latter signed the assign- 
ment in blank on the back of the bond, and the 
president innocently witnessed the signature. The 
attempted negotiation of the bond to another 
bank led to inquiry, which resulted in the dis- 
closure that the bond was worthless and that the 
payee had been forged as well. Question. Had 
money been loaned upon this bond, before dis- 
covery of the fraud, would the lending institu- 
tion have any recourse upon the national bank 
officer who signed as witness? -A. B. 


Answer—This is a very interesting 
question. The nearest case to it that 
we know of is Bank v. Curtiss, 14 B.L. J. 
663. A genuine certificate of railroad 
stock had been issued to one Westfall. 


The transfer agent of the company, 
having in possession certain certificates 
signed in blank by the proper officers, 
made a duplicate certificate to Westfall, 
wrote the nameof Westfall to the blank 
assignment, had the trusting Curtiss 
sign his name as witness to the assign- 
ment, and then obtained a loan thereon 
from a bank which knew Curtiss’ signa- 
ture. The New York Court of Appeals 
held the witness liable to the bank. It 
said the act of witnessing was a repre- 
sentation by the subscriber that the 
signature to the assignment was either 
made, or acknowledged by the assignor 
in the witness’ presence. It was more 
than an expression of belief or opinion 
that the signature of the assignor was 
in his genuine handwriting, it was a 
statement or representation of a fact, 
for which the witness was liable to one 
that relied on it. There is a slight dif- 
ference in the present case, for here 
the man witnessed as ‘‘Samuel Warren 
Miller’ might have been, in reality, 
Samuel Warren Miller, although not 
the genuine payee and assignor of the 
bond. In such event, the question 
would arise, did the witness represent, 
not only that the man signing Miller, 
was Miller (which would be true) but 
that he was the lawful payee, entitled 
toassignthe bond. Wehave not space, 
here, to go into this question fully. 
Probably, the witness would be liable. 
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THE COMMISSION ON INTERNATIONAL EXCHANGE. 


The President, on January 26, transmitted to 
Congress a recommendation for an appropria- 
tion to continue the existence of the Commis- 
sion on International Exchange, which continu- 
ance is in accordance with the requests of the 
Governments of China and Mexico. The work 
of the commission, the President says, has 
greatly assisted in the establishment of new 
monetary systems of the Philippine Islands, 
Mexico and the Republic of Panama. The 
work done in China had, from the letter of 
Prince Ching, the head of the executive, been 
very helpful to that Government. Such im- 
provements in the monetary systems of the silver 
using countries brought them into closer con- 
nection with the gold standard countries and 
was of very great benefit to the trade of the 
United States. Every effort should be made 
to encourage such reforms. 

Secretary Loomis, in transmitting the report 
of the commission, refers to the enormous diffi- 
culties before the Chinese Government in the 
establishment of a new monetary system, and 
says: 

The movement toward the fixing of the rates 
of exchange between the gold and silver coun- 


THE NATIONAL BANK OF 


The wonderful growth of the National Bank of 
Commerce, of St. Louis, which has become so 
closely identified with the prosperity of the city 
of St. Louis, can be attributed to the liberal 
policy it has adopted. Beginning with January, 
1905, it added another feature to its already 
marked individuality, by setting aside a certain 
per cent. of its net earnings, to be distributed at 
the end of each year to the employees, from the 
President down. In addition to this it has had 
an established pension fund, which has reached 
a sum of something over $87,000, a distribution 
from this fund having been made for several 
years to the perfect satisfaction of all concerned. 

A policy of this kind, where all the employees 
are made to share in the profits of a corporation, 
far surpasses all the theories and sophisms of so- 
called socialism or co-operative organizations. 


tries is one of great importance to the develo) 
ment of our international trade. The great difti- 
culties in the establishment of such a system as 
the one proposed are by no means underestima- 
ted, but they have been overcome in different 
countries and can be overcome in China. Cer- 
tainly nothing else so feasible as the American 
plan has been anywhere proposed. 

In spite of difficulties which may attend any 
such plan, it tends to remove obstacles to oui 
export trade indirectly and to a still greater ex- 
tent to stimulate it indirectly by promoting the 
building of railways and the extension of inter- 
national commerce in the countries adopting a 
stable system. 

This effect is already being felt in the intro- 
duction of American capital into Mexico, and 
similar effects, it is probable, would be felt in 
China with the adoption of similar measures. 
[he work in China should, therefore, be persist- 
ently carried on until the new system is firmly 
established. As opportunity offers the matter 
should be brought to the attention of the South 
American States and to other countries whose 
monetary systems are not established on a 
sound basis. 


COMMERCE, OF ST. LOUIS. 


Under this policy, each employee iS made to fee! 
that he is a participant in the profits, and this 
has a tendency to raise his moral idea of duty to 
a higher plane. 

It is through such modern methods that the 
National Bank of Commerce has become one of 
the greatest and strongest financial institutions, 
not only of the West but of the world. 

Its total resources were, on January 11, 1905, 
$73,364,426. On that day the deposits were 
$50,524,160. The capital is $7,000,000; surplus 
and profits $8,702,351. 

The cash resources were on the above date 
$26,347,941, and the loans were $31,433, 274. 

Thus it can be seen that the Commerce occupies 
one of the strongest positions among the great 


financial institutions of the country. 
A. F. W. 
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CERTIFIED PUBLIC ACCOUNTANTS OF NEW JERSEY. 


“77° HE annual meeting of the New Jersey State 

Society of Certified Public Accountants was 
held on Saturday, January 14, at Cafe De Jianne, 
Newark. 

‘The members elected these officers for 1905: 
President, W. Sanders Davies, C. P. A.; Vice- 
President, Frank G. Dubois, C. P. A.; Secretary, 
August Hartkorn, C. P. A.; Treasurer, Elmer 
h. Yale, C. P. A.; Trustees, Richard F. Stevens, 
C. P. A., and George Forman, C. P. A. 

\ vote of thanks was passed and extended to 
the retiring President, Richard F. Stevens, C. P. 
A., for his faithful services during the past seven 
years. 

A resolution as follows, offered at a previous 
meeting by Frank G. Du Bois, C. P. A., was re- 
ported back from committee and passed : 

Whereas, The New Jersey State Legislature 
did enact a law (chapter 230, Laws of 1904) 
recognizing and regulating the profession of 
public accountancy and did establish the degree 
of certified public accountant ; and, 


Whereas, Said degree does give value and 
dignity to our profession; and, 


Whereas, It is the desire and the aim of this 
society and of all of its officers and members to 
maintain the value and the dignity of the degree 
of certified public accountant on the highest 
plane possible; and, 

Whereas, It is further the desire of this society 
to profit by and abstain from the errors made 
by certified public accountants of other States 
as to the improper use of certified public ac- 
countant or accountants or the letters C. P. A.; 
now, therefore, be it, and the same hereby is 


Resolved, That the Society of Certified Public 
Accountants of the State of New Jersey disap- 


prove of the use of the letters C. P. A. or the 
words certified public accountant or certified 
public accountants, except in the manner follow- 
ing, that is to say, the letters C. P. A. or the 
words certified public accountant to be used 
only as a suffix, appended to or in connection 
with, the name of an individual, the holder of a 
duly authorized and unrevoked certificate or com- 
mission issued to said individual by law, and the 
words certified public accountants, being the 
plural, to be used only in the case of a firm or 
association where all the members thereof are 
holders of duly authorized and unrevoked cer- 
tificates or commissions; and be it further 


Resolved, That this society disapprove of the 
use of C. P. A., certified public accountant or 
certified public accountants in any other man- 
ner, connection or form or for any purpose or 
purposes, other than as set forth as above. 


The American Association of Public Account- 
ants, at a meeting held January roth, in New 
York city, adopted a revised constitution, thereby 
creating a central body and bringing together all 
State societies, each as an integral part of the 
whole for the better protection and the advance- 
ment of public accountancy in the United States. 

The New Jersey society, by unanimous reso- 
lution, instructed its secretary to at once apply 
for membership, thus New Jersey being the first 
to avail themselves of this important opportu- 
nity. 

By unanimous vote, the board of trustees were 
instructed to revise the constitution and by-laws, 
and, further, a motion was passed increasing the 
annual dues. Both of these measures become 
necessary in order to join the American Asso 
ciation of Public Accountants. 


THE AMERICAN NATIONAL BANK, OF INDIANAPOLIS. 


rhe Board of Directors of the American Na- 
tional Bank, of Indianapolis, at a meeting held 
December 29, passed $50,000 to its surplus 
fund. A dividend of 2% per cent., payable 
January I, 1905, had been declared at a preced- 


ing meeting. The total of dividends paid during 
the year 1904 was $70,000. 

The action of December 29 means a capital 
and surplus of $1,250,000. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
New York Clearing House for the weeks ending Feb. 13, 1904, and Feb. 11, 1905, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 





Bank of N. Y., N. B. A.....| 
Bank of the Manhattan Co. .| 
Merchants’ National 
Mechanics’ National 

Bank of America 


Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 


Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat. Bank of Commerce... .| 


Nat. Bank of N. America.. .| 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 

Oriental 

Importers & Traders’ Nat.. 
National Park 

East River National 
Fourth National 

Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National... 
Astor National 





Loans, | 
1904. 


$ 16,884,000 
20,41 3,000} 
12,431,300 
12,414,000 
20,938,800) 

3,517,000} 
151,043,900) 
24,485,000) 
5,469,000) 
7,107,500] 
1,800,800} 





2,400,000} 
29,604,000) 
150,646,600} 
23,972,600 
3,055,900 
5,869,200 
2,147,800 
15,019,500) 
48,758,800) 
6,028,000 
7,630, 500} 
2,595,800 
6,495,000) 
6,862,000} 
29,671,000 
6,85 3,600) 
24,285,000) 
66,301,000 
1,189,300} 
19,401 ,Q00 





4.476,300) 
3.527,100) 
41,631,500] 
9,194,800] 
2,552,400) 
3,169,200 
10,792,700 
7,281,400 
2,341,100 
8,208,700 
3,138,000 
15,871,000 
4,429,000 
10,503,800 
4,658,900 
5,830, 300 
4.940,000 





Loans, 
1905. 


Deposits, 
1904. 


t Deposits, | 
| Inc. 


1905. 





$ 19,988,000) 
32,665 ,000)| 
15,283,800 
24,579,000 
26,779,600 

3,366,000 
182,438,500 | 
24,506, 300 | 
6,339,500 | 
»275,900 
2,045,500 
4,855,000 
3,597,500 
29,169,300 | 
167,444,500 | 
25,083,600 
3,132,000 
5,987,300 
2,111,800 
£7,239.900 
50,483,800 
6,703,000 
16,757,600 
3,144,600 
6,812,000 
7,029,000 | 





4,173,600) 
49,082, 100) 
9,993,400 | 
2,392,300 | 
2,589,200 | 
13,472,900 | 
7,404, 300 | 
2,621,500) 
9,187,400 | 
3,424,000 || 
15,407,000 
4,062,000 
11,747,100)| 
5.453120 | 
6,005,400 | 
4,603,000 | 


26,348,000) 
13,871,700) 
13,081,000) 
22,291,900 
3,216,000 
153,026,600 
22,679,600 
6,01 3,200 
4,559,900) 
2,287,500 
4,337,000 
:057,000 
25,000 


nN 


76,980,000 
1,354,600 
23,110,300) 
10,427,000] 
74,187,800 
6,294,700} 
3,091 000} 
5-543, 100) 
3.394.400) 


4,709, 100} 
6,602,200} 
3,147,000 


$ 15,593,000) $ 19,838,000) 
39,037,000 


18,892,40¢ 
27,089,000 
39,452,000 

2,861,000 


Per Cent. of 


a. 
48. 
36. 
101. 
36. 


daamaee shies 


23,204,600 


7,015,000) 
7,350,600) 


2,564,800 
5,334,000 
3,476,000 
21,765,500 
161,428,000 
22,304,800 
3,860,200 
6,174,000 
2,654,100 
16,721,9C0 
61,173,900 
6,443,000 
20,974,600 


3,698,500, 2 


7,348,700 
9.139.300 
36,082,000 
9,131,900 
22,226,000 
86,856,000 
1,530,700 


25,720,500) If 
10,476,000) 


104,240,000 


7,87 5,000} 


3,543,000 
5,634,500 


4,141,300) 
58,840, 100; 


11,231,700 
3,941,600 


10,682,800 


5,961,000 
7,564,000 


4,539,000, 


our on DdAnrui+ vw 


: $f OND 


- {t. 


Totals 





'$984,699,900 $1,142,106, 1 00 $ 1,009,891 ,900'$1,202,97 2,300 








+ United States Deposits included, $20,866,100. 





